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In (he Circuit Court of llir Uiiilcd States, Ninth Circuit,

District of Montana.

Cause No. 47.

butte and boston consolidated mining

co:mpany,

Plaintiff,

vs.

JOHN F. FORBIS, as Eixecutor of the Last Will and

Testament of WILLIA:M J. M€NA:MARA, De-

ceased, JOHN McNAMARA, BRIDGET ^IcNA-

MARA, DANIEL W. CONNOLE, CATHARINE

SULLIVAN, PATRICK N. SULLIVAN, JOSEPH

CONNOLE, JOSEPH A. LEWIS, ED'MOND B.

SMITH, THE OLD COLONY TRUST COMPANY,

and the BUTTE, ANACONDA AND PACIFIC

RAILWAY C0:MPANY,

Defendants.

Caption.

Be it rememibered that on the Gth day of October,

1807, the plaintiff filed herein an amended bill in equity,

which said amended bill in equity is duly entered of

final record as follows:



F. Augustus IJcinzc ct nl. vs.

United States of America,

District of Montana,

Southern Division.

lit Ihc Circuit Court of the I'liitcd Stales, Xiiitli Circuit,

District of Moutaua.

IN EQUITY.

BUTTE AND BOSTON CONSOLIDATED ^IININO

COMPANY,
Plaintiff,

(• vs.

JOHN F. FOK.BIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased', JOHN McNAMARA, BRIDGET McNA-

MARA, DANIEL W. CONNOLE, CATHARINE
SULLIVAN, PATRICK N. SULLIVAN, JOSEPH
CONNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,

and the BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants.

Amended Bill of Complaint.

To the Honorable Judges of the United States Circuit

Court, for said District; Southern Division:

And now comes into court the plaintiff, the Butte and

Boston Consolidated Mining Company, a corporation

organized under the laws of the State of New York, and
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a citizen of said State, and leave of Court liaviiij>' beeu

thereto liad, files this its amended bill against the de-

fendants, John F. Foi^bis, as executor of the last will

and testament of William J.McXamara, deceased, of Sil-

ver Bow County, Montana, a citizen of said State of Mon-

tana and of the above-named district; John McNamara

and Bridget McXamara, his wife; Daniel W. Connole;

Catherine Sullivan and Patrick Sullivan, her husband,

and Joseph Connole, all of Woodbury- County, Iowa, and

citizens, respectively, of the said State of Iowa; Joseph

A. Lewis, and Edmond B. Smith, of Silver Bow County,

^Montana, citizens of said State of Montana, and of the

above-named district; and the Old Colony Trust Com-

pany, a corporation organized under the laws of the

State of Massachusetts, and a citizen of said State; and

the Butte, Anaconda and Pacifi.c Railway Company, a

corporation org'-anized under the laws of the State of

Montana, and a citizen of the said State of Montana, and

of the above-named district.

And thereupon your orator complains and says:

First.—That your orator is a corporation organized

and existing under the laws of the State of New York,

and is a citizen of said State, and that the defendant

John F. Forbis, is the duly appointed, qualified and act-

ing executor of the last will and testament of William

J. McXamara, deceased, and is a resident of the State of

Montana; and defendants John McNamara, Daniel W.

Connole, Catharine Sullivan, and Joseph Connole. are

the devisees under the said last will and testament, and

the said Bridget McNamara is the wife of said John
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McNamara, aud the said Patrick Sullivau is the hus-

band of the said Catharine Sullivan, and are citizens re-

spectively of Woodbury County, in the State of Iowa;

the Old Colony Trust Company is a corporation organ-

ized and existing under the laws of the State of Massa-

chusetts, and a citizen of said State; aud the Butte,

Anaconda and Pacific Railway Company is a corpora-

tion organized and existing under the laws of the State

of Montana, and a citizen of said State; and of the

above-named District.

Second.—That your orator and the defendants, John

McNamara, Daniel W. Connole, Catharine Sullivan, and

Joseph Connole, as devisees, under tlie last will and tes-

tament of William J. McNamara, deceased, are the own-

ers in common of the following described real estate,

situated in Silver Bow County, State of Montana, and

in the above-named district, as the said ownership ap-

pears of record in the office of the county recorder of

said Silver Bow County, Montana, to wit: All of that

certain quartz lode claim known as and called the "Sno-

homish" lode claim, lot No. 192, situated in township 3

north, range 7 west, and which is bounded and described

as follows, to wit : Beginning at corner No. 1, a granite

stone, from which the corner common to sections Nos.

7, 8, 17, and 18, in township 3 north, range 7 west, prin-

cipal meridian, bears north 521 feet distant; thence

south 600 feet; thence north 87 degrees west 818 feet;

thence north 600 feet; thence south 87 degTees east 818

feet to the place of beginning; expressly and reserving

therefrom all that portion of the said described prem-
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ises which is embraced in the mining claims known as

the "Johnstown" lode claim, survey No. 1252, and the

"Earns'' lode claim, survey No. 1270 and the "Never

Despair" lode claim, unsurveyed; the patent of which

said "Snohomish" claim is recorded in Book "C" of pat-

ents, page 165, records of Silver Bow County, Montana.

Also all of that certain quartz lode mining claim known

as and called the "Tramway" lode claim, lot No. 180,

situated in township 3 north, rang^e 7 west, and which

is bounden and described as follows, to wit: Beginning

at corner No. 1, a granite stone, and running thence

south 79' feet to the southeast corner of section No. 7

in township 3 north, range 7 west 600 feet to corner

No. 2; thence north 87 degrees west 896 feet; thence

north 600 feet; thence south 87 degl'ees east 896 feet to

the place of beginning; excepting from said premises,

however, all that portion thereof which is embraced

within lots Nos. 127, 173, and 179, the patent of which

said ''^Tramway" lode is recorded in book "C" of patents,

page 170, records of Silver Bow County, Montana, to

w^iich said records reference is hereby made.

The ownership of your orator and the said defendants

in the said property is subject, however, to the rights

of the Montana Railway Company and its successors in

interest, to a right of way 100 feet in width across said

Snohomish and Tramway Miningi Claim, as conveyed by

deed of James Larkin and William J. McNamara, dated

December 26th, 1883, and recorded in volume "E" of

Deeds, page 639, records of Silver Bow County, Mon-

tana; also subject to the rights of the Montana Central
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liailway (Company to a rijj;ht of way 100 feet iu width

across said premises, as conveyed by deed of James Lar-

kin and William J. McXamara, dated August 23rd, 1887,

and recorded in volume "L" of Deeds, page 311, records

of Silver Bow County, Montana; also subject to what-

ever rights the defendants, Butte, Anaconda and Pacific

Railway Compan^', may have to any right of way across

said mining claims by reason of certain condemnation

proceedings begun in the District Court of the Second

Judicial District of the State of Montana, in and for the

County of Silver Bow, on March 24th, 1894, or other-

wise, the nature and extent of which rights are to your

orator unknown.

Third.—That your orator is the owner in fee simple

of an undivided one-half interest in the said Snohomish

Lode Claim, and of an undivided two-thirds interest in

the said Tramway lode claim. That the said William J.

McNamara, during his lifetime, and at the time of his

death, which occurred on the July 19th, 189G, was the

owner of an undivided one-half interest in the said Sno-

homish lode claim, and of an undivided one-third inter-

est in the said Tramway lode claim.

Fourth.—That the said William J. McNamara died in-

testate on the 19th day of July, 1896, being at the time

of his death a resident of Silver Bow County, ^Montana,

and thereafter, to wit, on the 8th day of August, 189G,

his last will and testament was duly and regularly ad-

mitted to probate in the District Court of the Second

Judicial District of the State of Montana, iu and for the

County of Silver Bow, in which said last will and testa-
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ment the defendant John I'\ Forbis was nominated by

said testator as executor, and the defendants John Mc-

Namara, Daniel W. Oonnole, Catharine Sullivan and

Joseph Connole were named as the devisees of all the

property of the said decedent, to share the same in

equal proportions; that thereafter, to wit, on the 10th

day of August, 1806, the said John F. Forbis duly quali-

fied for the said oflSce, and at all times since has been,

and now is, the duly appointed, qualified and actinj»"

executor of the said last will and testament.

Fifth.—That the defendant Joseph A. Lewis has or is

reputed to have some interest in the portion of the Sno-

homish and Tramway lode claims belonging to the said

estate of William J. McNamara, deceased, but the said

interest or interests of the said Joseph A. Lewis does not

appear of record in said Silver Bow County, Montana,

and the nature and extent of which said interest is to

your orator unknown.

Sixth.—That the defendant the Old Colony Trust

Company owns and holds a mortgage lien upon the undi-

vided interest of your orator in and to the said Sno-

homish and Tramway lode claims, which said mortgage

was given by your orator to said Old Colony Trust Com-

pany, to secure an indebtedness of one million five hun-

dred thousand (1,500,000) dollars, and covers all of the

property belonging to your orator, and bears date May

3d, 1897, and is of record in Book "V" of Mortgages,

page 119, records of said Silver Bow County, Montana.

Seventh.—And your orator further shows that on or

about the first dav of March, 1897, Edward'E. Lynch, E.
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H. Wilson, II. C. CarneY, aud Joo Gillie and the Excel-

sior Leasing Company, a corporation, obtained a lease

upon the above-described Snohomish Lode Mining Claim

for the term of ten (I'O) months, and until Janua.ry first,

189'8, and the defendant Edmund P>. Smith is the as-

signee of the said leasees.

Eiffhth.—^And vour orator further shows that the

value of the said Snohomish aud Tramway mininfj,

claims exceeds the sum of five thousand (5,000) dollars,

and that the value of each of said claims consists almost

entirely in their value for mining purposes, and in the

ores underlyingi and appertaining to said premises, and

the said premises cannot be partitioned or divided with-

out greatly impairing the value thereof, and causing

great prejudice and loss to the owners thereof, and that

sale of the whole of said premises is necessary to fairly

and evenly apportion the value of the same among the

owners thereof.

Wherefore, your orator prays that the said property

may be partitioned, or if the Court shall find in accord-

ance with the allegations of plaintiff, that a partition

thereof would be prejudicial to the parties hereto, that

the same may be sold b}' a referee to be appointed by

this Court for that purpose, and that the proceeds be

applied

:

1. To the payment of the proper costs of this action.

2. To pay the costs of reference.

3. To satisfy and cancel of record all liens that may

be a charge against said property- in the order of their

priority.



The liiilfr (Hid Jinsioii Cnii. Mtii. Co. vt al. 9

4. That the residue may be dh i(l<Hl among the own-

ers accordinp; to their respective interests.

Your orator further prays that the interest of each of

the parties hereto may be determined and protected by

a proper order of this Court, and that tlie sale of the said

premises, which may be made under the order of thi^

Court may be confirmed by the Court, and that the ref-

eree may be directed to execute a proper conveyance of

the said property to the purchaser, and that your orator

be granted such other and further relief as to this Court

shall seem equitable and just.

And to the end that your orator may obtain the relief

to which he is justly entitled in the premises, he now

prays the Court to grant his writs of subpoena to be di-

rected to the said John F. Forbis, as executor of the last

will and testament of William J. McNamara, deceased,

John MicNamara, Bridget McNamara, Daniel W. Con-

nole, Catharine Sullivan, Patrick Sullivan, Joseph Con-

nole, Joseph A. Lewis, Edmond B. Smith, the Old Colony

Trust Company and the Butte, Anaeonda and Pacific

Railw^ay Company', thereby commanding them, and each

of them, at a certain time, and under a certain penalty

therein to be limited, personally to appear before this

Honorable Court, and then and there full, true, direct

and perfect answer make to all and singular the prem-

ises, and further to stand to, perform and abide such fur-

ther order, direction and decree therein as to this Hon-

orable Court shall eem meet and agreeable to equity

and good conscience.

HOWELL & HARNEY,
Solicitors and Attornevs for Plaintiff.
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The United {States of America, p

District of Montana,

Southern Division.

>ss.

On this 5th day of October, 1897, before me personally

appeared E. B. Howell, one of the firm of Howell and

Harney, attorneys and solicitors for the plaintiff above

named, who made solemn oath that he had read the fore-

oioing bill of complaint and knows the contents thereof,

and that the matters stated in said bill of complaint are

true, to the best of his knowledge, information and be-

lief; and that he makes this verification for the reason

that the plaintiff named in the said bill of complaint is

a nonresident of the State of Montana, and that neither

the president, secretary, or other general officer of

plaintiff corporation is within the county of Silver Bow.

State of Montana, where affiant resides,

[Seal] JOHN A. SHELTON,

Notary Public in and for Silver Bow County, Montana.

[Endorsed] : Title of Court and Cause. Amended

Bill in Equity. Filed October 6, 1897. Geo. W. Sproule,

Clerk. By Chas. W. Blair, Deputy.
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And thereafter, to wit, on the 1st day of December, 1897,

the joint and several answer of Daniel W. Connole

et aJ. was filed, which said answer is entered of final

record as follows:

7;^ the Circuit Court of the Vniied States, Ninth Cireiiil,

for the District of Montana, Southern Division.

Xo. 47.—IN EQUITY.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Plaintiff,

': vs.

JOHN F. FORiBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased, JOHN McNAMARA, BRIDGET McNA-

MARA, DANIEL W. CONNOLE, CATHARINE
SULLIVAN, PATRICK N. SULLIVAN, JOSEPH

CONNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,

and the BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants.

Joint and Several Answer of Daniel W. Connole, Catherine

Sullivan and Patrick N. Sullivan to Amended Bill of

Complaint.

These defendants now and at all times hereinafter

saving! to themselves all and all manner of benefit or ad-

vantage of exception or otherwise that can or may be

liad to the many errors, uncertainties and imperfec-

tions in the said amended bill of complaint, for joint and
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separate answer thereto, or to so iiiucli thereof as these

defendants are advised it is material or necessary for

them or either of them to make to, answering, say:

That as to whether the plaintiff, the Butte and Boston

Consolidated Minin^i Company, is a corporation organ-

ized under the laws of the State of New York, or is a

corporation at all, or is a citizen of said State, they have

no sufficient information or knowledge upon which to

form a belief, and therefore deny the same.

Admit that John F. Forbis is the executor of the last

will and testament of William J. McNamara, deceased.

That Daniel Connole, Catherine Sullivan and Patrick

N. Sullivan are citizens of the State of Iowa, and that

Catharine Sullivan is the wife of Patrick N. Sullivan.

That as to whether or not Edmond B. Smith is a citizen

of the State of Montana, or the Old Colony Trust Com-

pany is a corporation organized under the laws of the

State of Massachusetts, or a corporation at all, or a citi-

zen of said State, they have no sufficient knowledge or

information upon which to form a belief, and therefore

pray that complainant be required to produce proof of

the same upon the trial.

Admit that the Butte, Anaconda and Pacific Railway

Company is a corporation organized under the laws of

the State of Montana, and a citizen of said State.

Admit that John F. Forbis is the duly appointed, qual-

ified, and acting executor of the last will and testament

of William J. 'McNamara, deceased, and is a resident of

the State of Montana, and that defendants John McNa-
mara, Dauiel W. Connole, Catharine Sullivan and
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Joseph CoiiEole are devisees under the last will and tes

tameiit of said William J. McNainara, deceased, and

that Bridget McNamara is the wife of said John McNa-

mara, and that said Patrick N. Sullivan is the husband

of said Catharine Sullivan.

Admit that John McNamara, Daniel W. Connole,

Catharine Sullivan and Joseph Connole, as devisees un-

der the last will and testament of William J. McNa-

mara, deceased, were the owners at the time of the com-

mencement of this action of an undivided one-half (1-2)

interest im and to the "Snbhomish" lode claim, described

in complainant's complaint, and to an undivided one-

third (1-3) of the ''Tramway" lode claim described in

complainant's bill of complaint, but deny upon informa-

tion and belief that they were the owners at that time

or at any otiier time, in common with the plaintiff or

complainant, of said property as described in plaintiff's

complaint, or ever or at all were owners in common

in and to the property described in plaintiff's com-

plaint, or any part thereof; and deny upon informa-

tion and belief that the plaintiff is or ever was the own-

er of the interest set forth in said bill of complaint, or

of any interest in or to the property therein descrLbed,

or any part thereof.

Admit that the ownership of the defendants is and

was subject to the rights of the Montana Railway Com-

pany and the Butte, Anaconda and Pacific Railway Com-

pany, as charged in said complaint.

And these defendants further deny upon information

and belief that the plaintiff is now or ever was the own-
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or ill lee simi)le or otherwiise of an uudivided one-half

(1-2) interest, or any interest in the "Snohomish" lode

claim, of an undivided one-third (1-3) interest or any in-

terest in the ''Tramway'' lode claim described and men-

tioned in plaintiff's complaint, or that it now has or ever

had any ownership or interest therein.

Admit that ^ViUiam J. McNamara (hiring liis life-

time was the OAvner of the interests set forth in said

complaint in and to said lode claims.

Admit that said William J. McXamara died testate on

the 19th day of July, 1896, and at the time of his death

he A\ as a resident of Silver Bow County, Montana, and

that on the (Uh day of August, 189(>, his last \\ill and

testament was duly and re<;iilarly admitted to probate,

as alleged in plaintiff's complaint, and that John F. For-

bis was nominated by said testator as the executor, and

that defendants John McNamara, Daniel W. Connole,

Catharine Sullivan and Joseph Connole were named as

the devisees of all the property of said deceased to share

the same in equal proportions, and that John F. Forbis

duly qualified as executor, and is now the duly qualified

executor of the last will and testament of said Vrilliam

J. McNamara, deceased.

Defendants allege that prior to the commencement of

this action the District Court of the Second Judicial Dis-

trict of the State of Montana, in and for the Second Ju-

dicial District of the State of MontaLi-., in and for the

County of Silver Bow, upon the petition of said John F.

Forbis, made an order requiring and directing him to

deliver the possession of an uiKlivideil oiio-lialf (1-2) in-
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terest in the "Snohomish" lode claim, and an undivided

one-third (1-3) interest in the Tramway lode claim, de-

scribed in the complaint, to the devisees mentioned in

the will of William J. McNamara, deceased, and that

the same was delivered to them, and that they were in

the full and absolute possession and right of possession

thereof at the time of the commencement of this action;

and that said John F. Forbis, as the executor of the l:;s'

will and testament of ^AHliam J. McNamara, or other-

wise, had no right, title, interest or j)ossession therein

or thereto.

And defendants further allege that on or about the

16th day of October, 1897, the defendants John McNa-

mara, Bridget McNamara, Daniel W.Connole, Catharine

Sullivan, Patrick N. Sullivan and Joseph Connole sold

and conveyed by deed of conveyance said undivided one-

half (1-2) interest in and to the "Snohomish" lode claim,

and said undivided one-third (1-3) interest in and to the

"Tramway" lode claim described and mentioned in

plaintiff's complaint, to F. Augustus Heinze, and that

the deed of conveyance therefor is on record in the office

of the county clerk and recorder of Silver Bow County,

Montana.

Defendants further allege that on or about the IGth

day of October, 1897, and after the delivery of the deed

above mentioned, the said F. Augustus Heinze made,

executed and delivered to the defendant Daniel \V. Con-

nole a mortgage or deed of trust upon said undivided

one-half (1-2) of the "Snohomish" lode claim and said di-

vided one-third (1-S) of the "Tramway" lode claim to se-
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euro liie payujcut of the sum of lifty-tive tliousaud dol-

lar.s ($55,00Uj and iuterest to the said Dauiel W. Coii-

nole. That said mortgage or deed of trust was dulj ac-

knowledged and is of record in the office of the county

clerk and recorder of Silver Bow Ctmnty, Montana;

whicli mortgage or a duly certified copy thereof said de-

fendant Dauiel W. Connole will produce here in court.

That said sum of fifty-five thousand dollars (|55,000)

and interest is still due to the said Daniel W. Connole,

and that said mortgage is still in full force and effect

and a lien upon said undivided interests in said lode

claims.

Defendants deny on information and belief that on or

about the first day of March, 1897, or at any other time,

Edward E. Lynch, E. II. Wilson, H. C. Carney or John

Gillie, or tliat Excelsior Leasing Company obtained a

lease upon the "Snohomish" lode claim for the term of

ten (10) months, or until January 1, 1898, or obtained

«)r Iiave a lease upon the same at all, or that Edmund

h. Smith is the assignee of said lessees.

Defendants admit that the value of the "Snohomish*'

and "Tramway" lode claims exceeds the sum of five

thousand dollars and that the value of each claim con-

sists almost entirely in its value for mining purposes,

and in the ores underlying and pertaining to said prem-

ises, but as to whether or not the premises cannot be

partitioned and divided without greatly impairing the

value or causing great or any prejudice or loss to the

owners thereof, or that the sale or any prejudice or loss

to the owners thereof, or that the sale of the whole of
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said premises is necessary to fairly or evenly apportion

the value of the same among the owners thereof they

are not advised, but deny upon information and belief

that the plaintiff has any right or interest to have the

same partitioned or sold and ask that if the Court shall

determine that the plaintiff has any such right that the

plaintiff be required to make proof to the said Court of

each and every of said allegations. Wherefore, defend-

ants pray:
:

1. That this action be dismissed, and that they have

judgment for their costs and disbursements herein most

wrongfully incurred.

2. That if the Court shall adjudge and decree a parti-

tion or sale of the premises described in said complaint,

that then the Court shall provide that the amount of

said mortage or deed of trust held and owned by the

defendant Daniel W. Conuole, together with all interest

which may be due, be paid to him out of the proceeds

of said sale, or paid into court for him,

JOHN J. McHATTON,

Of Butte, Montana,

Solicitor and of Counsel for the Above-named Defend-

ants.

DANIEL CONNOLE,

V CATHARINE SULLIVAN,

PATRICK M. SULLIVAN,

Defendants.,

By JOHN J. McHATTON,

Solicitor and of Counsel.
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TIr' State of Montana,^"

County of Silver Bow. J

-Tuliii J. MrlTatton, being (Inly sworn, on oatli de-

l„»ses and says that ho is the solicitor and of coun-

sel l<.i- the above-named defendants; that neither of saiQ

defendants is a resident or within the county of Silver

r,(.w or State of Montana, where said solicitor and coun-

sel resides, and for that reason lie makes this affidavit.

That he has read the above and foregoing answer, and

that the same is true to the best of his knowledge, in-

formation and belief.

[Seal] JOHN J. McHATTON.

Subscribed and sworn to before me this 30th day of

November, A. D. 1897.

L. OEA^S EVANS,

Notary Public in and for Silver Bow County, Montana.

Service of the above and foregoing answer is accepted

this 30th day of November, A. D. 1897.

HOWELL & HARNEY,
Solicitors and of Counsel for Complainant.

[Endorsed] : Title of Court and Cause. Joint and

Separate Answer of Daniel N. Connole, Catharine Sulli-

van, and Patrick Sullivan. Filed and entered Dec. 1,

1807. Geo. W. Sproule, Clerk. By Chas. W. Blair,

Deputy.
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And thereafter, to wit, on the 30th day of December,

1897, the joint and several answer of John Mc-

Namara et al. was filed herein, which said joint and

several answer is duly entered of final record as fol-

lows, to wit:

lit the Circitit Court of the United States, Ninth Circuit, for

the District of Montana, Southern Division.

IN EQUITY.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,

Plaintife,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased, JOHN McNAMARA, BRIDGET McNA-

MARA, DANIEL W. OONNOLE, CATHARINE
SULLIVAN, PATRICK N. SULLIVAN, JOSEPH

CONNOLE, JOSEPH A. LEW^IS, EDMUND B.

SMITH, OLD COLONY TRUST COMPANY, and

the BUTTE, ANACONDA and PACIFIC RAIL-

W^AY COMPANY,
Defendants.

Joint and Several Answer of John MoNamara, Bridget Mc-

Namara and Joseph Connole to the Amended Bill of Com-

plaint.

These defendants now and at all times hereinafter

saving to themselves all and all manner of benefit or ad-
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vaiitajie of ext'eption or otherwise that can or may be

had to the many errors, uncertainties and imperfections

in the said amended bill of complaint for joint and sepa-

rate answer thereto, or to so much thereof as these de-

fendants are advised it is material or necessary for them

or cither of them to make answer to, answering say:

That as to whether the plaintiff, the Butte and Boston

Consolidated Mining Company, is a corporation organ-

ized under the laws of the State of New York, or is a cor-

poration at all, or is a citizen of said State, they have

no sufficient knowledge or information upon which to

form a belief and therefore deny same.

Admit that John F. Forbis is the executor of the last

will and testament of William J. McNamara, deceased.

That John McNamara, Bridget McNamara and Joseph
Connole are citizens of the State of Iowa, and that

Bridget McNamara is the wife of John McNamara.
That as to whether or not Edmund B. Smith is a citizen

of the State of Montana, or the Old Colony Trust Com-
pany is a corporation organized under the laws of the
State of Massachusetts, or is a corporation at all or a
citizen of said State, they have no sufficient knowledge
or information upon which to form a belief, and there-
fore pray that complainant be required to produce proof
of the same upon the trial.

Admit that the Butte, Anaconda and Pacific Railway
Company is a corporation organized under the laws of
the Slate of Montana, and a citizen of said State.
Admit that John F. Forbis is the duly appointed, quali-

fied and acting executor of the last will and testament
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of William J. McNamara, deceased, and is a resident of

the State of Montana, and that the defendants John

McNamara, Daniel W. Connole, Catharine Sullivan and

Joseph Connole are devisees under the last will and tes-

tament of said William J. McNamara, deceased, and that

Bridget McNamara is the wife of said John McNamara,

and that said Patrick N. Sullivan is the husband of said

Catharine Sullivan.

Admit that John McNamara, Daniel W. Connole, Cath-

arine Sullivan and Joseph Connole as devisees under the

last will and testament of William J. McNamara, de-

ceased, were the oAvners at the time of the commence-

ment of this action of an undivided one-half (i) interest

in and to the "Snohomish' 'lode claim, described in com-

plainant's complaint, and to an undivided one-third (J)

the "Tramway" lode claim described in complainant's

bill of complaint, but deny upon information and belief

that they were the owners at that time or at any other

time, in common with the plaintiff or complainant, of

said property as described in plaintiff's complaint, or

ever or at all were the owners in common in and to the

property described in plaintiff's complaint, or any part

thereof; and deny upon information and belief that the

plaintiff is or ever was the owner of the interest set

forth in said bill of complaint or of any interest in or to

the property therein described or any part thereof.

Admit that the ownership of the defendants w^as and

is subject to the rights of the Montana Railway Com-

pany, and the Butte, Anaconda and Pacific Railway

Company, as charged in said complaint.
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Aud these defeudauts further deny npou information

and belief tliat the plaintiff is now or ever was the

owncM- in fee sinii)le or otherwise of an undivided one-

half (li) interest, or any interest in the ''Snohomish"

l(.(h' claim, (tr of an undivided one-third (/,) interest, or

any interest, in the '^Tramway" lode claim described and

mentioned in plaintiff's complaint, or that it now has or

ever had any ownership or interest therein.

Admit that William J. McNamara during his lifetime

was the owner of the interests set forth in said com-

plaint in and to said lode claims.

Admit that said William J. McNamara durino^ his

lifetime was the owmer of the interests set forth in said

complaint in and to said lode claims.

Admit that said William J. McNamara died testate

on the lOth day of July, 1890, and that at the time of his

death he was a resident of Silver Bow, Montana, and

that on the 6th day of August, 1806, his last will and

testament was duly and regularly admitted to probate,

as alleged in plaintiff's complaint, and that John F. For-

bis was nominated by said testator as the executor, and

that defendants John McNamara, Daniel W. Connole.

Catharine Sullivan, and Joseph Connole were named as

the devisees of all the property of said deceased to share

the same in equal proportions, and that John F. Forbis

duly qualified as executor, and is now the duly qualified

executor of the last will and testament of said William
J. McNamara, deceased.

Defendants alleged that prior to the commencement
of this; action tlie District Court of the Second Judicial
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District of the State of ^Montana, in and for the County

of Silver Bow ui)()n the petition of said John F. Forbis,

made an order requiring and directing him to deliver

the possession of an undivided one-half (-|) interest in the

"Snohomish'' lode claim, and an undivided one-third {V)

interest in tlie "Tramwaij" lode claim, describedi in the

complaint, to the devisees named in the will of William

J. McNamara, deceased, and that the same was deliv-

ered to them, and that they were in the full and absolute

possession and right of possession thereof at the time of

the commenicement of this action; and that said John F.

Forbis, as the executor of the last will and testament of

said William J. McNamara, deceased, or otherwise, had

no right, title, interest or possession therein or thereto.

And defendant further allege that on or about the

IGth day of October, 1897, the defendants John McNa-

mara, Bridget McNamara., Daniel W\ Connole, Catharine

Sullivan, Patrick N. Sullivani and Joseph Cohnole sold

and conveyed by deed of conveyance said undivided one-

half (I) interest in and to the ^'Snohomish" lode claim,

and said undivided one-third (^) interest in and to the

"Tramway" lode claim, described and mentioned in

plaintiff's complaint, to F. Augustus Heinze, and that

the deed of conveyance therefor is on record in the office

of the county clerk and recorder of Silver Bow County,

^Montana.

Defendants further allege that on or about the 16th

day of October, 1897, and after the delivery of the deed

above mentioned, the said F. Augustus Heinze made,

executed and delivered to the defendant Daniel W. Con-
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iK.lc a ni()i-t;;aj;v or (UhmI of trust upon said imdividea

one-baJf (^) interest of the "Snolioniish" lode claim, and

said undivided one-third (i) interest of the "Tramway"

lode claim to secure the payment of the sum of fifty-five

thousand dollars (.1f55,000) and interest to the said Dan-

i<d W. Connole. That said mort<>age or deed of trust

was duly acknowledged and is of record in the office of

the county clerk and recorder of Silver Bow County,

3Iontana, which mortgagee was duly certified copy

thereof said defendant Daniel W. Connole will produce

here in court.

That said sum of fifty-five thousand dollars (|55,000)

and interest is still due to the said Daniel W. Connole,

and that said mortgage is still in full force and effect,

and a lien upon said undivided interests in said lode

claims.

Defendants deny upon information and belief that on

or about the first day of March, 1897, or at any other time,

Edward E. Lynch, E. H. Wilson, H. C. Cai^ney or John

Gillie, or the Excelsior Leasing Company obtained a

lease upon the "Snohomish" lode claim for the term of

ten (10) months, or until January 1, 1898, or obtained or

have a lease upon the same at all, or that Edmund E.

Smith is the assignee of said leasees.

Defendants admit that the value of the 'Snohomish"

and ''IVamway" lode claimsi exceeds the sum of five

thousand dollars, and that the value of each claim con-

sists almost entirely in its value for mining purposes,

and In the ores underlying and appertaining to said

premises, but as to whether or not the premises cannot
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be partitioued and divided without greatly impairing

the value, or causing great and any prejudice or loss

to the owners thereof, or that the sale of the whole of

said premises is necessary to fairly or evenly apportion

the value of the same amongi the owners thereof they

are not advised, but deny upon information and belief

that the plaintiff has any right or interest to have

the sam^ partitioned or sold, and ask that if the Court

shall determine that the plaintiff has any such right

that the plaintiff be required to make proof to the

said Court of each and every of said allegations.

Wherefore defendants pray:

1. That this action be dismissed, and that they have

judgment for their costs and disbursements most

wrongfully incurred herein.

2. That if thei Court shall adjudge and decree a

partition or sale of the premises described in said com-

plaint, that then the Court shall provide that the

amount of saidl mortgage or deed of trust held and

owned by the defendant Daniel W. Connole, together

with all interest which may be due, be paid to him

out of the proceeds of said sale, or paid into Court for

him.
\

I

JOHN J. :\[cHATTON,

Of Butte, Montana, Solicitor and of Counsel for the

Above-named Defendants.

JOHN ^IcNAMAEA,

BRIDGET McNAMARA,

JOSEPH CONNOLE.
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Tln' Si ale of Montaua,"!

CVjunty of Silver Bow.
J'

Johii J. Mellattou, being first duly sworn, on oatL

deposes and says: That he is solicitor and of counsel

for the above-named defendants; that neither of said

dt»feudants is a resident or within the county of Silver

Bow or State of Montana, where said solicitor and

counsel resides, and for that reason he makes this aflS-

davit. That he has read the above and foregoing an-

swer, and that the same is true to the best of his

knowledge, information and belief.

[Seial] JOHN J. McHATTON.

Subscribed and sworn to before me this 30th day of

December, 1897.

JOHN DE:AN,

Notary Tublic in and for Silver Bow County, Montana.

Service of the above and foregoing answer is accepted

this .30th day of December, A. D. 1897.

HOWELL & HARNEY,
Solicitors and of Counsel for Complainant.

[Endorsed]: Title of Court and Cause. Joint and
Several Answer of John McNamara, Bridget McNamara
and Joseph Connole to Amended Bill of Complaint.
Filed Dec. SOtli, 1897. Coo. W. Sproulo, Clerk. By
Cliarles W. Blair. Deputy.
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Aiul thereafter, to wit, on the 15th day of December,

1807, the replication to the joint and several answer

of D. W. Counole, Catherine Sullivan and Patrick

Sullivan was filed lierein, which said replication is

as follows, to wit:

1)1 the Circuit Court of the United Rkitfif<, Ninth Circuit,

District of Montana.

IN EQUITY.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Plaintiff,

vs.

JOHN F. FOPvBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMAR;A, De-

ceased, JOHN McNAMARA, BPvIDGET McNA-

MAEA, DANIEL W. CONNOLEi, CATHARINE
SULLIVAN, PATRICK N. SULLIVAN, JO-

SEPH CONNOLE, JOSEPH A. LEW^IS, ED-

MOND B. SMITH, the OLD COLONY TRUST

COMPANY; and the BUTTE, ANACONDA
AND PACIFIC RAILWAY COMPANY,

Defendants.

Plaintiff's Replication to the Joint and Several Answer of

Daniel W. Connole. Catharine Sullivan, and Patrick N.

Sullivan.

This replicanrt savini? and reserving to itself all and

all manner of advantage of exception which may be

had and taken to the manifold errors, uncertainties,
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and iiisurik-icncies of the answer cf said defendants,

for replication thereunto saitli that it does and will

over maintain and prove its said bill to be true, certain

and sutlicient in the law to be answered unto by said

defendants, and that the answer of said defendants is

very uncertain, evasive, and insufficient in the law to

be replied unto by this replicant; without that, that

any other matter or thing in the said answer contained

material or effectual in the law to be replied unto,

confessed, or avoided, traversed, or denied, is true; all

which matters and things this replicant is ready to

aver, maintain and prove as this Honorable Court shall

direct, and humbly as in and by its said bill it has al-

ready prayed.

HOWELL & HARNEY,

Solicitors for Plaintiff.

Service of the foregoing replication and the receipt of

a copy of the same is hereby acknowledged this 15tli

day of December, 1897.

JOHN J. McHATTON,

Solicitor and of Counsel for Defendants.

[Endorsed]: Title of Court and Cause. Replication

to the Joint and Several Answer of D t\- '^^unole,

Catharine Sullivan and Patrick Sullivan. Filed Dec.

15th, 1807. Geo. W. Sproule, Clerk. Ry Charles W.

Rlair, Deputy.
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And thereafter, to wit, on the 3(1 day of January, 1808,

a replication to the joint and several answer of

John McNamara, Bridget 'McNamara and Joseph

Oonnole was filed herein, which said replication is

as follows, to wit: '

hi the Circuit Court of the United States, Ninth Cireiiil.

District of Montana.

IN EQUITY.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Plaintiff,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMAKA, De-

ceased, JOHN McNAMARA, BRIDGET Mc NA-

MARA, DANIEL W. CONNOLE, CATHARINE

SULLIVAN, PATRICK N. SULLIVAN, JO-

SEPH CONNOLE, JOSEPH A. LEWIS, ED-

MOND B. SMITH, the OLD COLONY TRUST

COMPANY, and the BUTTE, ANACONDA AND
PACIFIC RAILWAY COMPANY,

Defendants.

Plaintiff's Replication to the Joint and Several Answer of

John MoNamara, Bridget IVIcNamara and Joseph Con-

nole.

This replicant sayiniL'' and reservinji to itself all aiMl

all m'auner of advantage of exception which may be

had and taken to the manifold errors, uncertainties,
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and insufficiencies of the answer of said defendants, for

replication thereunto salth that it does and wi'.l ever

maintain and prove its said bill to be true, certain and

sufficient in the law to be answered unto by Zcul de-

fendants, and that the answer of said defendants is

very uncertain, evasive, and insufficient in the law

to be replied unto by this replicant; without that, that

any other matter or thing in the said answer contained

material or effectual in the law to be replied unto, con-

fessed, or avoided, traveraed, or denied, is true; all

which matters and thinp:s this replicant is ready to

aver, maintain and prove as this Honorable Court shall

direct, and humbly as in and by its said bill it has al-

ready prayed.

HOWELL k HARNEY,
Solicitors for Plaintiff.

Service of the foregoing replication and the receipt

of a copy of the same is hereby acknowledged this 3d

day of January, 1898.

JOHN J. McHATTON,
Solicitor for Defendants John :McNamara, Bridget Mc-

Namara, and Joseph Oonnole.

[Endorsed]: Title of Court and Cause. Replication

to the Joint and Several AusAver of John McNamara
et al. Filed Jan. 3d, 18^8. Geo. W. Sproule, Clerk.

By Charles W. Blair, Deputy.
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And thereafter, to wit, on the 8th day of February, A.

D. 1898, the following' further proceedings were

had and entered of record herein, in words and

figiures, as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

"Nio. 47.'—In open /Court.

BUTTE AND BOSTON CONSOLIDATED MININ(t

COMPANY,
Plaintiff,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased, JOHN ^IcNAMARA, BRIDGET Mc NA-

MARA, DANIEL W. CONNOLE, OATIIERINE

SULLIVAN, PATRICK N. SULLIVAN, JO-

SEPH CONNOLE, JOSEPH A. LEWIS, ED-

MOND B. SMITH, OLD COLONY TRUST

COMPANY, and the BUTTE, ANACONDA AND
PACIFIC RAILWAY COMPANY,

Defendants.

Order Granting Leave to Intervene.

This cause heretofore submitted to the Court, on

motion of F. Augustus Heinze, for leave to intervene

herein, and after due consideration the motion of said

F. Augustus Heinze to intervene is hereby granted this

day.
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And tlicreaftcr, lo wit, on the 21st dixy of March, 18D8.

the cross-bill of F. A. Heinze was filed herein, which

said cross-bill is duly entered of fi'ial record as fol-

lows, to wit:

/;/ flir C'lrnnt Court of the Vnitrd ^ialrx, Ninth Circuit,

for the District of Montana, Southern Division.

BUTTE AND BOSTON CONSOLIDATED MINING
CO:\[PANy,

riaiutiff,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased, JOHN ]McNAMAR;A, BRIDGET :\IcNA-

]MARA, DANIEL W. CONNOLE, CATHARINE
SULLIVAN, PATRICK N. SULLIVAN, JO-

SEPH CONNOLE, JOSEPH A. LEWIS, ED-

MUND B. SMITH, OLD COLONY TRUST
C0:MPANY, and the BUTTE, ANACONDA AND
PACIFIC RiAILWAY COMPANY,

Defendants.

IN EQUITY.

F. AUGUSTUS HEINZE,
Plaintiff,

vs.

BUTTE AND BOSTON CONSOLIDATED TUNING
COMPANY, JOHN McNA:MARA, BRIDGET
McNA:MARA, DANIEL A\'. CONNOLE, CATH-
ARINE SULLIVAN, PATRICK N. SULLIVAN,
and JOSEPH CONNOLE,

Defendants.
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Cross-Bill of F. Augustus Heinze.

To tlie Honorable Jiidnes of the Olrcnit Court of the

United States, Ninth Circuit, District of Montana,

Southern Division.

F. Aiiji^nstus Heinze, a resident and citizen of the

State of Montana, brings this his cross-bill against the

Butte and Boston Consolidated Mining Company, an

alleged citizen of the State of New York, John McNa-

mara, Bridget McNamara, Daniel W. Connole, Catha-

rine Sullivan, Patrick N. Sullivan and Joseph Connole.

citizens 'and residents of Woodbury County, State of

Iowa, and thereupon your orator complains and shows:

1st. That your orator is now and was at all times

hereinaftei' mentioned a citizen and resident of the

State of jMontana, and that the defendant, Butte and

Boston Consolidated Mining Company, claims to be a

corporation organized under the lafws of the State of

New York and a. citizen and resident of the State of

New York, but as to whether or not it is such corpora-

tion or citizen and resident of said State, your orator

has not sufficient knowledg^e or information upon which

to found a belief.

2d. That 'heretofore, to wit, on or about the 6th

day of October, 1897, the above-named defendant

brought its' bill of complaint agiainst John F. Forbis,

executor of the last will and testament of William J.

McNamara, deceased, John McNamara, Bridget McNar

mara, Daniel W. Connole, Catharine Sullivan, Patrick

N. Sullivan, Joseph Connole, Joseph A. Lewis, Edmund
B. Smith, the Old Colony Trust Company and the Butte,
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Anacouda and Pacific Kailwav Compiiuy, alleging- that

said complainant was the owner of an undivided one-

half interest in the Snohomish lode claim and an un-

divided two-third interest in the Tramway lode claim,

described in its bill of complaint.

That the defendants, J(dm McNamara, Daniel W.

Coinude, Catharine Sullivan and Joseph Connole were

the owners of the other divided interests in said lode

mining claims, and praying* that a partition or sale be

had of said property under the order and decree of this

Court, and for the purpose of having the liens or claims

of the other defendants mentioned in said 'bill ascer-

tained and the proceeds of such sale as might be mad^?

in said action appliefl to the discharge of the several

liens and the balance paid to the parties entitled

thereto,

3d. Your orator alleges that at the time of the com-

mencement of this action Daniel W, Connole, John ^Ic-

Namara, Catharine Sullivan and Joseph Connole, as

devisees under the last will and testament of William

J. McXamara, deceased, were the oAvners of an u^i-

divided one-half interest in and to the Snohomish lolc

claim and the owners of an undivided one-third inter.'st

in and to the Tramway lode claim, both situated ia

Summit Yalley Mining District, Silver Bow Oouu»y.

^lontana, and particularly described in the original bill

of complaint filed herein by the defendant, Butte and

Boston Consolidated Mining Company.

And your <irator alleges upon' information and belief

that they were not the owners in common therein with
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the Bntte and Boston Consolidated Mining ('ompauy,

and alleges, upon his information and belief, that the

said Butte and Boston Consolidated Mining Company

is not now, and never was, the owner of or entitled to

any interest in said lode claims.

4th. That heretofore, to wit, on or about the l()tli

day of October, 1897, your orator, for valuaible consid-

eration purchased from Daniel W. Connole, Catharine

Sullivan and Patrick N. Sullivan, her husband, John

McNamara, Bridget McNamara, his wife, and Joseph

Connole, their said undivided one-half interest in and

to the said Snohomish lode mining claim, and their UU'

divided one-third interest in and to the said Tramway

lode mining claim, mentioned in said original bill of

complaint and herein, and that thereupon said persons

gTanted, executed and delivered a deed of conveyance

to your orator therefor, duly acknowledged, so as to

entitle the same to be recorded, and that the same is

now of record in the office of the clerk and recorder

of Silver Bow County, Montana.

That your orator is now and ever since on or about

the said 16th day of October, 1897, has been the owner,

in possession and entitled to the possession of said un-

divided one-half interest in and to the Snohomish lode

claims, and the said undivided one-third interest in and

to the said Tramway lode claim, and of all the right,

title and interest of said above-named parties under

said will, subject only to a mortgage or deed of trust

executed by your orator to Daniel W. Connole, one of

the parties, to secure the payment to him of the sum

of |55,000, with interest thereon.
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5th. And youi- orator further shows that prior to the

filinu- of the orijiinal bill of complaint herein the Dis-

trict ('oiirt Un- the Second Judicial District of the State

of :^^ontana, in and for the County of Silver Bow, upon

the petition of John F. Forbis, named as defendant

in said oriuinal bill, made an order requiring and direct-

ing- him, the said Forbis, to deliver the possession of

said undivided one-half interest in and to the Snoho-

mish lode claim, and the said undivided one-third in-

terest in and to the Tramway- lode claim, belonging

to the devisees under the last will and testament of

William J. ^IcXamara, deceased, to said devisees, and

that the same was delivered to them.

And your orator therefore shows that said John F.

Forbis, as executor of the last will and testament of

William J. McNamara, deceased, or otherwise, had not

at the time of the commencement of this action and

does not now have any right, title, interest or posses-

sion therein or thereto.

And your orator further shows that none of the de-

fendants named in said original bill of complaint, save

and except the said Daniel W. Connole. who has an

interest by way of the mortgage above named, has any

interest, right, or title to said undivided one-half in

terest in the Snohomish lode and said undivided one-

third interest in the Tramway lode, now owned and

possessed by your orator.

6th. Your orator admits that his ownership in said

premises is subject to the right of the Montana Railway
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Company and the Bntte, Anaconda, and Pacific Railway

Company for ri^ht of way thereover,

7th. Your orator, upon his information and belief,

alle^ies that the Butte and Boston Consolidated Mining

Company is not now, and was not at the time of the

commencement of its action herein, an owner in com-

mon of any interest in said minin;;! claims with any

of the defendants named in said action, and that the

same has not now, and never had, any ownership or

interest in or to said premises or any part thereof.

'and is not entitled to maintain said action or to have

said partition of said lode claims therein or sale of the

same made as prayed for in its said bill or complaint or

otherwise or at all.

Sth. And your orator, so denying; the claim and

right of the complainant, Butte and Boston Consoli-

dated Mining Company, to any title or interest in said

mining claims described in the bill of complaint, and

denying its rigtht to have any partition or sale made

thereof alleges that if it shall determine that said com-

plainant has any interest or title thereto or therein,

and has any right to have said premises partitioned

or sold aind a, sale thereof shall be made as prayed for

in said bill of complaint by order of the Court that

your orator has a right to an undivided one-half of the

proceeds of such sale as shall 'be made of the Snoho-

mish lode claim, and an undivided one-third of the pro-

ceeds of such sale as shall be made of the Tramway

lode claim, after the payment of said mortgage given

to and now held bv said Daniel W. Connole.
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AN'iii'i'elurc, your orator prays:

1st. That this cross-bill be heard with the original

bill autl at the same time. That the hearing upon said

original bill be stayed until the hearing upon this cross-

bill, and that if a decree be entered herein, one decree

be had iu the matter determining and adjudicating the

rights of all parties, including those of your orator.

2d. That the complainant, Butte and Boston Con-

solidated Mining Company, be adjudged to have no

right, title or interest in or to siaid Snohomish or Tram-

way lode claims, or to have the same partitioned or

sold and that said original action be dismissed.

3d. That j'our orator be adjudged to be the owner

of (an undivided one-half interest in and to the said

;Snoh(miish lode claim, and an undivided one-third in-

terest in and to the said Tramway lode claim, subject

only to the lien or claim of said Daniel W. Connole.

under the mortgiage before named, and that if the

Court shall decree a partition or sale of said lode claims,

that after the payment to Daniel W. Connole of the

amount of said mortgage and interest, and the payment

of a proportionate part of the costs out of the proceeds

of the sale of said interests, that the balance of one-

half of the proceeds of the sale of the Snohomish lode

claim and the balance of one-third of the proceeds of

the sale of the Tramway lode claim be paid unto your
orator or into the court for him, and that your orator
be granted such other and further relief as to this

Court shall iseeni equitable and just. And to the end
that your orator may obtain the relief to which he i^^
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entitled, lie now pra.js that the Court also gTaut him

a writ of subpoena issuing out of and under the seal

of this court, to be directed to the Butte and Boston

Consolidated Miningi Company, Daniel W. Connole, Johi]

McNamara, Catharine Bullivan and Joseph Connole, de-

fendants, commanding them by a day certain to appear

before your Honors in the Court aforesaid, and answer

unto this cross-bill, and abide the order and decree

of this Court.

JOHN J. McHATTON,

Of Butte, Montana, Solicitor and Counsel

F. AUG. HEINZE.

State of Montana, "^

> ss.

County of Silver Bow. J

F. Augustus Heinze, being duly ST^orn, upon oath

deposes a,nd says

:

That he is the orator named in the above and fore-

going cross-bill; that he has heard the same read, and

that the same is true, except as to matters, and things

stated therein upon his information and belief, and thai

as to those he believes it to be true.

[Seal] F. AUG. HEINZE.

Subscribed and sworn to before me this 10th day of

December, 189'7.

JOHN J. McHATTON,

Notary Public in and for Silver Bow County, Montana,

Service accepted this 21st day of March, 1898.

HOWELL & HABNEY,

Solicitors and Counsel for Butte and Boston Consoli-

dated Mining Company.
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[Emlorsed]: Title of Court and Cause. GYoss-Bill of

F. Augustus Ileinze. Filed Mar<:h 21st, 1898. Geo.

\\. Sproule, C^lerk. By Charles W. Blair,. Deputy Clerk.

And thereafter, to wit, on the 2Cth day of March, 1898,

plaintiff's answer to cross-bill of Heinze was filed

herein, which said answer is duly entered of final

record as follows:

In lilt Circtiil Coitrl of the United i^tate.s, for the District of

Montana^ Southern Division.

IN EQUITY.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Plaintiff,

vs.

JOHN F. FOKiBIS, as Executor of the Last Will and

Testament of WILLIA^d J. McNAMARA, De-

ceased, JOHN McNAMARA, BRIDGET McNA-

MARA, DANIEL W. CONNOLE, CATHARINE
SULLIVAN, PATRICK N. SULLIVAN, JO-

SEPH CONNOLE, JOSEPH A. LEWIS, ED-

MOND B. S:MITH, OLD COLONY TRUST COM-

PANY, and the BUTTE, ANACONDA AND
PACIFIC RAILWAY COMPANY,

Defendants.
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F. AUGUSTUS HEIINZE,

Plaint i:L',

vs.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN McNAMARA, BRIDGET Mc

NAMAEA, DANIEL W. OONNOLE^ CATHA-

RINE SULLIVAN, PATRICK N. SULLIVAN

and JOSEPH CONNOLE,

Defendants.

Answer to Cross-bill of F. Augustus Heinze.

The complainant, the Butte and Boston Consolidated

Mining- Company, now and at all times hereinafter sav-

ing to itself all and all manner of benefit or advantage

or exception, or otherwise, that can or may be had to

the many errors, uncertainties and imperfections in

the cross-bill of F. Augustus Heinze, for answer there-

to, or so much thereof as complainant is advised is

material or necessary for it to answer, ansAvering says:

1.

That this complainant, the Butte and Boston Con-

solidated Mining Company, is a corporation organized

under the laws of the State of New York and is a citi-

zen and resident of said State.

2.

That it admits that F. Augustus Heinze is a citizen

and resident of the State of Montana.

3.

That it admits that at the time of the commencement

of this action Daniel W. Connole, John McNamara,
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Ciilhariiu' Sullivan aud Jotsepb Counole, as devisees un-

der the last will aud testament of William J. MeXa-

inara, deceased, were the owners of an undivided one-

half (i) interest in and to the Snohomish lode mining

claim and the owners of an undivided one-third (^) in-

terest in and to the Tramway lode mining claim, both

situated in Summit Valley Mining District, Silver Bow

County, ^Montana.

4.

That as to whether on or about the Ifith day of Oc-

tober, ISOT, the said cross-complainant, F. Augustus

Heinze, for a valuable consideration or otherwise, pur-

chased from Daniel W. Coniiole, Catharine Sullivan

and Patrick X. Sullivan, her husband, John McNamara

and Bridget McXamara, his wife, and Joseph Connole,

or either of them, an undivided one-half interest iu

and to the said "Snohomish" lode mining claim, and

an undivided one-third interest in and to the said

"Tramway" lode mining claim, this answering complain-

ant has not sufficient knowledge or information upon

which to form a belief aud therefore denies the same.

o.

That as to whether the said F. Augustus Heinze is

now and ever since the said 16th day of October, 1897,

has been the owner in possession, or entitled to the

possession of the said undivided one-half interest in and

to said "Snohomish" lode mining claim, and of the

said undivided one-third interest in and to the said

"Tramway" lode mining claim; and as to whether any

interest the said F. Augustus Heinze may have in and
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to said property is subject to a, mortgage or deed of

trust executed to the said Duniel W. Connole to se-

cure the paymeut of the sum of fifty-five thousand

(55,000) dollars, or any other sum or amount, tliis an-

swering complainant has not sufficient knowledge or

information upon which to form a. belief, and therefore

denies each and all of said matters.

6.

And this complainant further answering the said

cross-bill says that it is now, a.nd at all times since th<^

commencement of this action has ibeen, the owner of an

undivided one-half interest in and to the said "Snoho-

mish" lode mining claim, and of an undivided two-

thirds interest in and to the said ^'Tramway" lode min-

ing claim, as alleged in its amended bill of complaint

on file herein; and that John McNamara, Bridget Mc-

Namara, Daniel W. Connole, Catharine Sullivan, Pat-

rick N. Sullivan, her husband, and Joseph Connole, were

the owners of the remaining interest in and to said

mining claims, to wit, an undivided one-half interesc

in and to the said Snohomish lode mining claim, and

an undivided one-third interest in and to the said Tram-

way lode mining claim, as such interest appeared of

record in the office of the county clerk and recorder

of ^Silver Bow County, Montana, at the time of the

commencement of this action.

7.

And the complainant further answering the said cross-

bill, says that at the time of filing its amended bill in

this action, to wit, on the day of October, 1897, the
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delfiKlants lliureiu named were the owners of the several

interests in and to the said Snoliomisli and Tramway

lode mining claims, set forth in said amended bill, as

such interests appeared 'from the records of Silver Bow

county, Montana, to wit, that the defendants John Mc-

Namara, Daniel W. Connole, Catharine Sullivan and

Joseph Connole, as devisees under the last will and tes-

tament of William J. McNamara, deceased, were the

owners in common of an undivided one-half interest in

and to the Snohomish lode mining claim, and of an un-

divided one-third interest in and to the Tramway lode

mining claim, as such claims are more particularly de-

scribed in the answering complainant's said amended

bill; subject, however, to the rights of the Montana Kail-

way Company, the rights of the Montana Central Rail-

way Company and the rights of the Butte, Anaconda and

Pacific Railway Company, or to the right or rights which

either of these companies had to a right of way across

the said mining claims, and that on the said date this

complainant filed and caused to be recorded in the office

of the county clerk and recorder of said county, a notice

of the pendency of this action, and whatever rights the

said F. Augustus Heinze may have acquired in and to

said property subsequent thereto, are subject to and de-

pendent upon the rights of this complainant by reason

of the commencement of this action and as the same

may be determined in this action.

Wherefore, this complainant prays that the said prop-

erty may be partitioned, or if a partition cannot be had,

that the same may be sold under the order of th's Court
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in accordance with the prayer of complainant's amended

bill heretofore filed, and that the interest of the parties

hereto may be protected by the proper order of this

Court, and for such other and further relief as to the

Court may seem just and equitable.

HOWELL & HARNEY,
Solicitors for Complainant.

C. W. HARNEY.

United States of America,
"^

District of Montana,

Southern Division.

ss.

On this 24th day of March, 1898, before me person-

ally E. W, Harney one of the firm of Howell and Har-

ney, attorneys and solicitors for the complainant above

named, who made solemn oath that he had read the fore-

going answer to the cross-bill of F. Augustus Heinze

and Lnows the contents thereof, and that the matters

stated in said answer are true to the best of his knowl-

edge, information and belief, and that he makes this

verification for the reason that the said complainant

named in said answer is a nonresident of the State of

Montana ,and that neither the president, secretary or

other general officer of complainant corporation is with-

in the county of Silver Bow, State of Montana, where

affiant resides.

;

S. A. MERRITT,

Notary Public in and for the County of Silver Bow, State

of Montana.
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Service accepted March 25tli, 189S.

JOHN J. McHATTON,

Solicitor and Counsel for F. Aug. Heinze.

[Endorsed]: Tiilc of (Nmrt and Cause. Answer to

CVoss-bill of F. Aug. Heinze. Filed March 26th, 1898.

Geo. W. Sproule, Clerk. By Charles W. Blair, Deputy

Clerk. '

And tlioronfter, to wit, on the 29th day of April, 1898,

the replication of Heinze to the answer of the plain-

tiff to his cross-bill was filed herein, which said repli-

cation is duly entered of final record as follows:

fii tlir CirriiJt Court of the ruitrd States, Ninth Circuit, for

the District of Montana, Southern Division.

No. 47.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Plaintiff,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMABA, De-

ceased, JOHN McNAMARA, BRIDGET Mc-

NAMARA, DANIEL W. CONNOLE, CATH-

ERINE SULLIVAN, PATRICK N. SULLIVAN,

JOSEPH CONNOLE, JOSEPH A. LEWIS, ED-

MOND B. SMITH, THE OLD COLONY TRUST

COMPANY, and THE BUTTE, ANACONDA, and

PACIFIC RAILWAY COMPANY,
Defendants.
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Replication of F. Augustus Heinze to Answer of Butte and

Boston Consolidated Mining Company to His Cross-bill.

This replicant, F. Augustus Heinze, saving and re-

serving to himself all and all manner of advantage of

exception which may be had and taken to the manifold

errors, uncertainties and insufficiencies of the answer of

the said Butte, and Boston Consolidated Mining Com-

pany to his cross-bill filed herein, and for replication

thereto saith:

That he does and will maintain and prove his said

cross-bill to be true, certain and sufficient in law to be

answered unto by said Butte and Boston Consolidated

Mining Company, and that the answer of said company

is very uncertain, evasive and insufficient in law to be

replied unto by this replicant, without that, that any

other matter or thing in the said answer contained ma-

terial or effectual in the law to be replied unto, con-

fessed or avoided, traversed or denied, tru^e, all of which

matters and things this replicant is ready to aver, main

tain and prove as this Honorable Court shall direct, and

humbly as in and by his said cross-bill already prayed.

JOHN J. McHATTON,
Solicitor and Counsel for Defendant, F. Augustus

Heinze.

Service of the foregoing replication, and the receipt of

a copy of the same is hereby acknowledged this 28th

day of April, A. D. 1898.

HOWELL & HARNEY,
Solicitors and Counsel for the Butte and Boston Consoli-

dated Mining Company.,
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[Eudorsed] : Title of Court and Cause. Replication of

F. Aug. Heinze to Answer of Butte and Boston Con. Mg.

Co. to His Cross-bill. Filed Aug. 29, 1899. Geo. W.

Sproule, Clerk. By Charles W. Blair, Deputy Clerk.

And, thereafter, to wit, on the 31st day of October, 1898,

the joint and several answer of F. A. Heinze and

Clara A. Larkin to amended bill of complaint was

filed herein, which said Joint and several answer is

duly entered of final record as follows:

In the Cii-ciiit Court of the United States, Ninth Circuit, for

the District of Montana, Southern Division.

No. 47.—IN EQUITY.

BUTTE AND BOSTON CONSOLIDATED MINING
COMPANY,

Complainant,

vs.

JOHN F. FOBBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased, JOHN McNAMARA, BRIDGET Mc-

NAMARA, DANIEL W. OONNOLE, CATH-

ERINE SULLIVAN, PATRICK N. SULLIVAN,

JOSEPH CONNOLE, JOSEPH A. LEWIS, ED-

MUND B. SMITH, OLD COLONY TRUST

COMPANY, and THE BUTTE, ANACONDA and

PACIFIC RAILWAY COMPANY,
Defendants.
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Joint and Several Answer of F. Augustus Heinze, Adminis-

trator of the Estate of James Larkin, Deceased, and

Clara A. Larkin, to Amended Bill of Complaint.

F. Augustus Heinze, administrator of the estate of

James Larkin, deceased, and Clara A. Larkin, only

daughter and heir at law of said James Larkin, de-

ceased, coming into court upon the authority and leave

of Court, and being substituted as parties defendant in

place of James Larkin, intervener in the above-entitled

action, filed this their joint and several answer to the

amended bill of complaint, and saving unto themselves

all benefit and advantage o? exception or otherwise that

can or may be had to the many errors, uncertainties and

imperfections in said amended bill of complaint, answer-

ing thereto show unto your Honors

:

]. That said amended bill of complaint is brought in

this Court by the complainant claiming to be the owner

of an undivided one-half of the Snohomish lode claim

and an undivided two-thirds of the Tramway lode claim

described in said amended bill of complaint, and alleg-

ing that certain of the defendants named in said bill of

complaint are the owners in common with it of the other

undivided one-half of the Snohomish lode claim and the

other undivided one-third of the said Tramway lode

claim, and praying that said lode claims be sold under

order and decree of this Court, and that after the pay-

ment of the proper expenses and costs of suit and the

satisfaction of certain liens alleged to exist thereon

that the residue of the proceeds of the sale be divided



50 F. Aii(ji(sti(8 Heinze et al. vs.

among the alleged OAvners of said claims, and that the

complainant be entitled to the proportions thereof in

Avhich it claims to own interests in said mining claims.

2. That by order of this Court made on the day of

——, 1808, James Larkiu, by his guardian ad litem,

appointed by this Court for that purpose, was permitted

to intervene in the above-entitled action, and made

answer to said amended bill of complaint and filed his

cross-bill herein.

3. That on the day of August, 1898, said James

Larkln died intestate, leaving estate in Silver Bow

County, Montana.

4. That on the day of October, 1898, the defend-

ant F. Augustus Heinze, upon his petition to the Dis-

trict Court of the Second Judicial District of the State

of Montana in and for Silver Bow County, was by order

of said Court appointed administrator of the estate of

said James Larkiu, deceased, and thereafter filed his

bond and took the oath o¥ administrator as required by

law and the order of said Court, and he is now and ever

since said time has been the duly appointed, qualified

and actino- administrator of the estate of James Larkiu,

deceased. 1

-(

5. That the defendant Clara A. Larkiu is the only

child of said James Larkiu, deceased, and as such is his

heir at law and entitled to all of the estate, property

and rights of which her said father died seised or pos-

sessed, or to which he was entitled either at law or in

equity, and that she is entitled to succeed thereto and

have the possession and ownership tliereof.
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6. That ou the day of October, 1898, said F.

Augustus Heinze, as administrator of the estate of

James Larkin, deceased, and said Clara A, Larkin, were

bv order of this Court granted leave to withdraw the

replications of the said James Larkin filed herein to the

answers of the complainant and the Old Colony Trusf

Company to the cross-bill heretofore filed in this action,

and were substituted as parties defendant in this action

in the place of said James Larkin, deceased; and

granted leave to file an amended answer and cross-bill

herein.

7. These defendants upon their information and be-

lief alleged that the said James Larkin, deceased, wa^

for more than five years prior to the commencement

of this action insane and suffering from mental de-

rangement to such an extent as to entirely disqualify

him from attending to the ordinary affairs or business

of life, and from dealing with own property or entering

into any contracts regarding the same with an under-

standing of their nature or consequences, and was dur-

ing all of said time entirely iueapable of exercising

his will with reference thereto. That while the said

James Larkin, deceased, was so insane and laboring

ainder mental derangement and incapable of exercising

his will with reference to any matter of business, and

w^as wholly incompetent and incapable of making, exe-

cuting and delivering any contract or conveyance with

reference to any of his property or property interests,

and being at the time the owner and entitled to the

possession of an undivided one-half of the Snohomish
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lode claim aud au undivided two-thirds of the Tram-

way lode claim described in complainant's amended bill

of complaint, he was by the fraud, duress and undue

influence of the Butte and Boston Mining- Company, a

corporation organized and existing under the laws of

^lontana, and its officers, servants and agents, induced

to sign and -deliver a certain deed or instrument in

writing, dated the 4th day of May, 1893, and purporting

to convey said interest in the above mining claims to

the Butte and Boston Mining Company. And that it is

by virtue of such deed or instrument that the com-

plainant claims to be entitled to the undivided inter-

ests therein alleged in its amended bill of complaint.

8. These defendants jointly and severally, upon their

information and belief, deny that the above-named com-

plainant is now aud ever was the owner of an undivided

one-half of the said Snohomish lode, claim, lot 192, or

of an undivided two-thirds of the said Tramway lodo

claim, lot ISO, described in its amended bill of com-

plaint, or of any interest or right therein, or that it

ever had any right therein or ownership thereof or

of any portion of said lode mining claims.

9. Deny upon their information and belief that the

defendant, Old Colony Trust Company, owns or holds

a mortgiage lien upon said undivided interest claimed

by the complainant, or upon any interest in said lode

claims, or that it has any right or title thereto or there-

in or any lien thereon.

10. These defendants upon their information and

belief jointly and severally allege that the complainant



The Bntte and Bofttoii Cou. Min. Co. et al 53

took whatever deeds of couveyauce imder which it

ohiims such interests iu said mining claims, with full

notice and knowledge of the mental condition of the

said Ja.mes Larkin, deceased, at the time he signed and

delivered the deed or instrument in writing before men-

tioned, and tliat tlie defendant Old Colony Trust Com-

pany took the mortgage which it claims to hold upon

said interest vrith full knowledge and notice of the

mental condition of the said James Larkin, deceased,

at said time, and these defendants therefore aver that

as to the said James Larkin and to these defendant^?,

the claims of the complaint and of the Old Colony Trust

Company are without ri«ht, and should be canceled and

set a.side, and said interests in said mining claims re-

lieved from the cloud of the claims of the complainant

and the said Old Colony Trust Company.

11. Defendants admit that at the time of the com-

mencement of this action, the defendants John McNa-

raara, Daniel W. Connole, Catherine Sullivan and Jo-

seph Connole, as devisees under the last will and testa-

ment of W. J. McXamara, deceased, were the owners

of an undivided one-half of the Snohomish lode claim

and an undivided two-thirds in the Tramway lode claim

described in the said complaint, and admit that sine.'

the commencement of this action F. Augnistus Heinze

has become the owner of said undivided portions of said

lode claims, and is now the owner thereof, and admits

that Daniel W. Connole is the ovv^ner of a certain mort-

gage thereon, which mortgage is stated and admitted
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in the cross-bill of F. Augustus Heinze filed in this ac-

tion.

12. These defendants, upon their information and

belief, allege that said James Larkin, deceased, was at

all times up to the time of his death the owner and

entitled to the possession of said undivided one-half of

the Snohomish lode claim and the said undivided two-

thirds of the Tramway lode claim mentioned and de-

scribed in said amended bill of complaint, and thai

upon his death the same became and was vested in

his estate, and that the defendant F. Augustus Heinze,

as administrator of the estate of James Larkin, de-

ceased, is now, and ever since his appointment as ad-

ministrator has been as such, entitled to the possession

thereof, and that the right and title to the same subject

to the administration of said defendant of said estate

is in the said defendant Clara A. Larkin, and that

upon the settlement and distribution of said estate of

James Larkin deceased, if a sale of said interest in said

Snohomish lode claim and Tramway lode claim shall

not be necessary to pay the debts against the estate

of James Larkin, and the costs and expenses of admin-

istration, that the said Clara A. Larkin will be en-

titled to said interest in said Snohomish lode claim.

Said defendants further show that the said estate of

James Larkin, deceased, is in course of administration,

and, as they are informed and believe, the administra-

tion of the same cannot be fully completed and said

estate settled for a long time, and in no event until tlT^

final determination of this action.
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Wherefore, these del'endauts pray that the coiiiplaiu-

ant and the defendant Old Colony Trust Company take

nothing by this action, that it be decreed herein that

they have no right, title or interest in said lode claims

or lien thereon, and that the interest therein claimed

by the complainant belong to the estate of James Lar-

kiu, deceased, and that the defendant F. Augustus

Heinze, as administrator of said estate, is entitled to

the possession thereof, and that after the final settle-

ment of the affairs of said estate the defendant Clara A.

Larkin be entitled to the possession thereof, and that

she is the absolute owner of said interest.

JOHN J. McHATTON,

Solicitor for F, Augiistus Heinze, Administrator and

Clara A. Larkin.

F. AUG. HEINZE,

CLARA A. LARKIN.
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Ill Ihe Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

F. AUGUSTUS HEINZE, Administra-

tor of the Estate of James Larkiii,

Deceased, and Clara A. Larkin,

Complainants,

vs.

BUTTE AND BOSTON CONSOLI-

DATED MINING COMPANY, JOHN

'

F. FORBIS, and the OLD COLONY
TRUST COMPANY.

Defendants. /

Cross-bill.

To the Honorable Judges of the Circuit Court of the

United States, Ninth Circuit, District of Montana.

Your orators, F. Augustus Heinze, administrator of

the estate of James Larkin, deceased, and Clara A. Lar-

kin, only child and heir at law of James Larkin, de-

ceased, coming into court upon leave of Court, filed their

cross-bill herein a® an amended and substantial cross-

bill to take the place of the cross-bill herein filed for

James Larkin by Richard J. Watson, his guardian ad

litem, appointed for that purpose, and thereupon com-

plain and show your Honors:

1, That the complainant in the above-entitled action

has filed its amended bill of complaint herein alleging

and claiming to be the owner of an undivided one-half

of the Snohomish lode claim and an undivided two-

thirds of the Tramwav lode claim mentioned and de-
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scribed in its said amended bill of e-omplaiiit, and pray-

ing a sale thereof and a distribution of the proceeds of

said sale to it and all other parties allegied to be com-

mon owners with it, as alleged in said amended bill

of complaint, and alleging, among other things, that

the Old Colony Trust has a lien and mortgage upon the

said undivided interest in said lode claims, claimed to

be owned by it.

2. That James Larkin died intestate on the 4th day

of August, 1898, leaving estate in Silver Bow County,

Montana, anid that thereafter upon petition of your or-

ator, F. Augustus Heinze, made to the District Court of

the Second Judicial District of the State of Montana,

said Court, on the 8th day of October, 1898, appointed

him administrator of the estate of said James Larkin,

deceased, and that he thereafter filed his bond as such

administrator, and took the oath as administi^ator of s'aid

estate as required by law and the order of said Court,

and that he is now, and ever since has been, the duly

appointed, qualified an'd acting administrator of the es

tate of James Larkin deceased, and your orator, Clara

A. Larkin, shows and alleges that said James Larkin,

deceased, wais her father, and that he died intestate on

the 4th day of August, 1898, and that she is his only

child and heir at law, and as such is entitled to inherit

and succeed to all the estate, property and rights of

which her said father died seised or possessed or to

which he was entitled at the time of his death.

That on the day of October, 1898, this Court by

its order substituted your orators as parties to this ac-
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tiuii iu i^lace of said James Larkiu, dec-eased, and au-

thorized them to appear herein and tiled an amended

and substituted answer and an amended and substi-

tuted cnoss-bill, and to defend against the claims of com-

plainant and to prosecute their cross-bill herein.

3. Your orators further allege that said James Lar-

kin, deceased, during his lifetime, was the owner and

entitled to the possession of an undivided one-half of

the Snohomish lode claim and an undivided two-thirds

of the Tramway lode claim, claimed by the complain-

ant in this action. That said James Larkin was on or

about the oth day of January, 1895, adjudgied insane by

the District Court of the Second Judicial District of the

State of Montana and the Judge thereof, and continued

to be insane from that time forward, and was from said

time until his death confined in the asylum for the in-

sane of the State of Montana.

4. That on or about the 20th day of July, 189S, said

James Larkin, by his guardian ad litem, Richard J.

Watson appointed as such by this Court, was permitted

to intervene and file his answer and cross-bill in this

action.

5. Your orators allege upon their information and

belief that the complainant Butte and Boston Consoli-

dated Mining Company is a corporation organized and

existing under the laws of the State of New York, and

that the Old Colony Trust Company is a corporation or-

ganized and existing under the laws of the State of

Massachusetts.

6. Your orators further allege that during the year
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1893 the said James Larkiii, deceased, was the owner

in possession and entitled to the possession of an un-

divided one-half of the Snohomish lode claim and an un-

divided two-thirds of the Tfamway lode claim described

in complainant's amended bill of complaint, and claimed

by it, and that during said year and for some time prior

thereto said James Larkin, was incapa^ble, by reason of

physical and mental weakness, of attending to or con-

ducting the ordinary affairs of life and that during all

of said year he was laboring under mental deramge-

ment, was insane and mentally incompetent to manage

his property or to deal with it, or to enter into any con-

tract or agreement whatever, and particularly into any

contract or agreement with reference to any of his prop-

erty, and was wholely unable to comprehenid the nature

and consequences of any act or contract or transaction

with reference thereto, or to exercise his will regarding

the same, am'd wasi without judginent regarding the af-

fairs of life or his business or property, and was without

mental capacity to make any contract with reference to

his property or to sell or dispose of the same.

7. Your orators further allege upon their informa-

tion and belief that the Butte and Boston Mining Com-

pany is now and was on the 4th day of May, 1893, a.nd

for a long time prior thereto a corporation organized

and existing under the laws of the State of Montana,

and that on the 4th day of May, 1893, while the said

James Larkin, now deceased, was suffering from mental

derangement and was insane, and while he was entirely

unable to transact the ordinary affairs or business of
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life, or to understand their nature or effect or to exer-

cise liis will in relation to them, the said Butte and Bos-

ton Mining- Company caused and procured said James

Larkin to sign, acknowledge and deliver to it a certain

deed purporting to convey and quit-claim all the right,

title and interest, estate, claim and demand of the said

James Larkin in and to the above-described and men-

tioned quartz lode claims, that at the time the negotia-

tions on the part of the said Butte and Boston Mining

Company were had with said James Larkin which re-

sulted in said deed being signed and delivered, and at

the time of the signing and deliver}- of the same by the

said James Larkin he was suffering from mental de-

rangement, was insane and entirely incompetent to man-

age his property or to understand the nature and effect

of execute or deliver the same, and a knowledge of the

facts by the said Butte and Boston Mining C<)mpa.ny

and of its conduct with reference thereto, said deed is

and should be adjudged to be null and void, and not to

convey any right, title or interest from said James Lar-

kin in or to said property therein mentioned, or any part

thereof, to the said Butte and Boston Mining Company,

signing and delivering said deed or to exercise his will

with regard thereto, or to dispose of or convey his prop-

erty and estate or the property described in said deed,

and that said Butte and Boston ^Mining Company had

full notice and knowledge of his mental condition, but

that notwithstanding his said deranged mental condi-

tion and his entire lack of ability, mind and understand-

ing to giive the same, and the said Butte and Boston
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Mining Company's knowledge thereof, it nevertheles^s

contrived to unjustly deprive him of the said property

mentioned and described in said deed, and to gain an

undue advantage for itself with regard thereto; and

knowingi that said persuasion on the part of its officers

and agents exercised upon and towards the said Jnmes

Larkin, and by representing to him that it was for his

benefit and advantage to sign and deliver said deed, took

advantage of his w-eak and deranged mental condition

and want of will and uuderstandingi, and induced hi in

to sign and deliver said deed to it, for a very inadequate

and unjust consideration, and that said property at the

time said deed was signed and delivered was reasonably

worth five times the amount paid therefor, and that said

Butte and Boston JMining Company knew the same, and

that it was procuring said deed for a small and inade-

quate considerartion.

8. Your orators allege that said James Larkin never

recovered his mental faculties, and never had the power

to exercise his will with reference to said transaction or

said deed or to disaffirm the same, and jovlv orators,

upon their information and belief, further allege that on

account of said James Larkin's entire lack of under-

standing and incompetency to manage his own affairs or

to make a contract for the conveyance of the property

before mentioned in said deed or to its receiver, or their

grantees, successors or assigns or to the complainant

herein, or to give the defendant Old Colony Trust Com-

pany any right or lien thereon, and that said deed should

be canceled by a decree of this Court and the legal title
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to said property reiuve.sted iu the estate of said James

Larkin and in your orators.
i

9. And your orators, upon their information and be-

lief, further allege that said James Larkin was from the

4th day of May, 1893, until his death the owner of the

property described in said deed, and entitled to the pos-

session thereof, and all of the ores, minerals and metals

which were therein contained, but that notwithstanding

the facts hereinbefore stated, the said Butte and Boston

Mining Company took said deed as aforesaid, and there-

after on the 6th day of March, 1896, caused the same to

be filed for record and recorded in the office ot the

county clerk and recorder of Silyer Bow County, Mon-

tana, on page 200, yolume 9 of deeds, records of said

County, and entered into the possession of said property

and retained possession and use thereof until the same

was taken possession of by John P. Forbis, receiver of

said Butte and Boston Mining Company.

10. Your orators allege that on or about the——day

of ,
189

, John F. Forbis was by the order of

the Circuit Court of the United States, Ninth Circuit,

District of Montana, appointed receiver for all the busi-

ness, assets and property of the said Butte and Boston

Mining Company and thereafter took possession thereof,

and that on the 2d day of February, 1897, said John F.

Forbis, as receiver aforesaid, assumed to sell and dis-

pose of all of his interest as receiver, and all of the

Butte and Boston jMining Company iu and to all of the

property of said company, and in and to the above-de-

scribed Snohomish and Tramway lode claims to one E.
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Rollins Morse, and made, executed and delivered to said

Morse, as chairman of the reorganization committee of

the Butte and Boston Mining Company, a deed convey-

ing to him as such chairman all the property of the

Butte and Boston Mining Company, and included in said

deed the said Snohomish and Tramway lode claims, and

thereby conveyed only the interest or title of the said

Butte and Boston Mining Company and the said receiver

in said Snohomish and Tramway lode claims, and that

said conveyance was and is subject to the rights of said

James Larkin and your orators in said premises. Said

deed was thereafter and on the 21st day of February,

1897, recorded on page 133, volume 21 deed of records of

Silver Bow County, Montana.

11, Your orators further allege upon their informa-

tion and belief that after said John F. Forbis was ap-

pointed receiver for the Butte and Boston Mining Com-

pany, the officers and stockholders of said company ap-

pointed a committee of persons for the purpose of form-

ing a corporation to carry on and continue the business

of said Butte and Boston Mining Company, and to suc-

ceed to its rights and property and to assume its lien

liabilities. That said committee was designated "The

reorganization Committee of the Butte and Boston Min-

ing Company," and that said Morse was elected chair-

man thereof. That said committee was formed and

maintained for the purpose of effecting a transfer of the

business and property of the said Butte and Bos-

ton iMining Company to the reorganization of said

company—that is to say, to consolidate its business
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and property, franchises and affairs witli the cor-

poration wbicli was then being formed for the pur-

pose under the name of the Butte and Boston Con-

solidated Mining Company, which company is the com-

plainant in this action. That the purpose of its forma-

tion or organization was to obtain the transfer to it of

the property, franchises, business and affairs formerly

held, owned and conducted by the Butte and Boston

Mining Company, and to assume the liabilities existing'

against the property of said company in the way of

mortgages and liens. That said officers and stock-

holders of the Butte and Boston Mining Company did

reorganize the same under the name and style of the

Butte and Boston Consolidated Mining Company, the

complainant herein, and that said Butte and Boston

Mining Company, its officers and stockholders, assented

to and acquiesced in the sale and transfer of the prop-

erty and assets thereafter made by John F. Forbis, re-

ceiver, to E. Rollins Morse, for the purpose of aiding in

the organization of said company, and did reorganize

said company as the complainant in this action for the

purpose of transfering the property, franchises and

goodwill of the Butte and Boston Mining Company to it,

and having it assume all liabilities, mortgages and liens

existing against said property at the time of the trans-

fer, and that said purpose has been carried out by the

said Butte and Boston Mining Comi)auy, and the Butte

and Boston Consolidated Mining Company and their

officers and stockholders, and the said E. Rollins Morse.

That the sale of the property, franchise and goodwill of
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the Butte aud Boston Miuing Company was made by the

receiver, Jolin F. Forbis, to E. Kollins Morse, and by

him accepted for the purpose aforesaid. That at the

time said E. Boll ins Morse bid in the property of the

Butte and Boston Mining Company at the sale thereof

made by the receiver, and obtained a deed of conveyance

from said receiver therefor, he took the same as chair-

man of said reorganization committee, and that said

deed i)urported to convey the interest and estate of the

Butte and Boston Mining Company, and said receiver in

the aforesaid Snohomish and Tramway lode claims, and

your orators say upon their information and belief that

said E. Rollins Morse paid no consideration for any in-

terest in said mining claims, and did not purchase the

same or take the deed of conveyance therefor or for the

other property therein contained for himself, but in fact

for the Butte and Boston Mining Company, its officers

aud stockholders, under a reorganization thereof as the

Butte and Boston Consolidated Mining Company, and

for the purpose of conveying to said Butte and Boston

Consolidated Mining Company all of said property, and

that said E. Rollins Morse at the time he bid in said

property and received the deed therefor had full notice

and knowledge of the insanity of James Larkin, de-

ceased, at the time he was induced to sign and deliver

the aforesaid deed to the Butte and Boston Mining Com-

pany, and all of the facts connected with said transac-

tion including the inadequacy of the consideration paid

therefor, and that he was at the time he bid in or pur-

chased the property from the receiver and at the time
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lie received and recorded the deed therefor the agent of

the Butte and Boston Mining Company, its officers and

stockhoklers, and of the Butte and Boston Consolidated

Mining Company, its officers, stockholders and agents,

and acted for them as such agent in obtaining the trans-

fer and conveyance aforesaid from the said Butte and

Boston Mining Company, and its receiver to the said

Butte and Boston Consolidated Mining Company of all

the property mentioned and described in said deed, given

to him b}^ said receiver, and that he only took such in-

terest thereby as the said receiver and the Butte and

Boston Mining Company had in said Snohomish and

Tramway lode claims, and your orators allege that by

reason of the facts hereinbefore stated, the said Butte

and Boston Mining Company and the said John F. Forbis

as receiver, had only the bare legal title in and to said

Snohomish and Tramway lode claims to convey to said

Morse, and that said Morse only had such bare legal

title to convey to the Butte and Boston Consolidated

Mining Company, and that said title was held in trust

for the said James Larkin, deceased, and that said

Larkin during his lifetime was entitled to have a recon-

veyance thereof.

12. Your orators further allege tliat on or about the

first day of May, 1897, in accordance with the purposes

hereinbefore set out to have its property transferred to

the Butte and Boston Consolidated Mining Company,

and to consolidate with it, the said Butte and Boston

Mining Company delivered to said E. Rollins Morse a

deed purporting to be executed by it and conveying to
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bim all its rights and interest in and to the property

and rights mentioned and described in the deed from

said receiver to said Morse, and that said Morse caused

said deed to be recorded in the officer of the county clerk

and recorder of Silver Bow county, Montana, on page

393 of book 21 Deeds, records of said county, and that

thereafter the said E .Rollins Morse, as chairman of the

said reorganization committee aforesaid, and as agent

for the said Butte and Boston Mining Company and the

said Butte and Boston Consolidated Mining Company,

their officers and stockholders, did on the third day of

May, 1897, make, execute and deliver a deed of convey-

ance for all of the property and rights theretofore trans-

ferred or conveyed to him by the said receiver and the

said Butte and Boston Mining Company to the Butte

and Boston Consolidated Mining Company, and included

in said deed the interest of said Morse in said Snohom-

ish and Tramway lode claims, and that thereafter said

Butte and Boston Consolidated Mining Company caused

said deed to be recorded in the office of the county clerk

and recorder of Silver Bow county, on page 63, of book

22 of Deeds, records of said county, and that by reason

of the before-mentioned transactions and deeds of con-

veyance, the complainant in this action claims to be the

owner of the said undivided one-half of the Snohomish

lode claim and the said undivided two-thirds of the

Tramway lode claim.

Your orators further say upon their information and

belief that said Butte and Boston Consolidated Mining

Company paid no consideration to said E. Rollins Morse
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for said property described in said deed, or for the con-

veyance thereof to it, and no consideration for any in-

terest in the Snohomish and Tramway lode claims, but

obtained said deed and conveyance of said property to-

gether with the goodwill of said Butte and Boston Min-

ing Company's business merely as a consolidation of the

same and to hold the said property and to continue the

business of said Butte and Boston Mining Company as-

suming its mortgages and lien liabilities; and that said

Butte and Boston Consolidated Mining Company took

said deed and conveyance with full notice and knowledge

of the mental condition of James Larkin at the time he

signed and delivered the deed for his interests in the

Snohomish and Tramway lode claims to the Butte and

Boston Mining Company and of all the facts with refer-

ence thereto and connected therewith. And that said

Butte and Boston Consolidated Mining Company took

said property and said deed and conveyance subject to

all the demands and equities existing in favor of said

James Larkin, and subject to his right and that ol your

orators to liave said deed canceled and set aside, and

said company declared a trustee of the legal title in said

Snohomish and Tramway lode claims, and subject to

yoiu' orator's rights to compel a reconveyance of the

same to them.

Your orators further said that said Butte and Boston

Consolidated Mining Company took no gTeater estate or

interest and no other title to said Snohomish and Tram-

way lode claims than that which was vested in the said

Butte and Boston Mining Company by virtue of the deed

of said James Larkin heretofore mentioned.
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13. Your orators further allege upou their informa-

tion and belief that on or about the third day of May,

1897, the Butte aud Boston Consolidated Mining Com-

pany made, executed and delivered to the defendant Old

Colony Trust Compam- a mortgage upon all of the prop-

erty of the said Butte and Boston Consolidated Mining

Company and upou its interest in the said Snohomish

and Tramway lode claims, which mortgage is of record

in the office of the county clerk and recorder of Silver

Bow county, on page 19 of book "V" of Mortgages, re-

cords of said county, and is the same mortgage men-

tioned and described in complainant's amended bill of

complaint herein. That the defendant Old Colony Trust

Company took said mortgage with full notice and knowl-

edge of all the facts hereinbefore set out, and that said

mortgage was given as a part of the transaction of re-

organizing the Butte and Boston Mining Company and

consolidating the same with the Butte and Boston Con-

solidated Mining Company. That there is more than

sufficient of the property belonging to the Butte and

Boston Consolidated Mining Company included in said

mortgage to the defendant Old Colony Trust Company

to secure, satisfy and pay to said defendant the amount

of said mortgage, and that under the facts and circum-

stances hereinbefore set forth, the said defendant the

Old Colony Trust Company should be required to release

and cancel said mortgage in so far as the Snohomish and

Tramway lode claims are concerned, and to resort to the

property of the defendant included therein to secure

said mortgage, and that said mortgage should be can-
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celed and set aside in so far as the Snoliomisli and Tram-

way lode claims are concerned.

14. Your orators upon their information and belief

further allege that the Butte and Boston Mining Com-

pany paid as a consideration to James Larkin deceased

for said deed and property before mentioned a sum not

exceeding eighteen thousand dollars.

That the Butte and Boston Mining Company, the said

receiver the said E. Rollins Morse and the said Butte

and Boston Consolidated Mining Company have each

mined and extracted from the said Snohomish and Tram-

way lode claims and converted to their own use large

quantities of valuable ores, containing gold, silver and

copper, and of a value far in excess of the amount paid

to said James Larkin for said deed, and that neither of

them have accounted therefor. That by reason of the

said several parties hereinbefore named having taken

possession of said property and having mined and ex-

tracted large quantities of valuable ores therefrom in

excess of the amount of the consideration paid said

Larkin for said deed, and having converted the same to

their own use and particularly the Butte and Boston

AHning Company, and the Butte and Boston Consolidated

Mining Company, that they are not entitled to a return

by your orators of any part of the consideration paid for

said deed, but your orators notwithstanding hereby

offer that if said parties, and particularly the Butte and

Boston Consolidated Mining Company shall account for

the value of all ores extracted from said premises, and

it shall be determined by this Court that j^our orators
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should pay to it au^' sum of money as a condition for tlie

cancellation of said several deeds, and to have said com-

plainant declared a trustee for them and a decree com-

])elling' it to recunvey said interests inlsaid miningi claims

to pay such sum of money as the Court shall decree the

said Butte and Boston Consolidated Mining Company to

be entitled to, upon reconveyance of said property being

made, and rliey further offer if it shall be determined

that in equity said property is subject to the lien of the

mortgage of tlie Old Colony Trust Company to pay such

amount to said company on account thereof as may be

decreed proper by this Court to have the lien of said

mortgage canceled upon such property.

15. Your orators allege that the said complainant

sold whatever title it has to the said Snohomish and

Tramway lode claims in trust for them, and that they

are entitled to have said complainant declared a trustee

of such title for them and to have a decree of this Court

requiring said complainant to convey all its right, title

and interest in and to said Snohomish and Tramway lode

claims to your orators that is, to the said F. Augustus

Heinze, as administrator of the estate of James Larkin,

deceased, and to the said Clara A. Larkin, as the heir at

law of said James Larkin, deceased, to the end that the

said administrator may administer upon said property

and if necessary sell and dispose of the same for the pay-

ment of debts against the estate of James Larkin, de-

ceased, and charges and expenses of administration, and

if not necessary for that purpose that the same may be

distributed on final settlement of the estate to the said
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Clara A. Larkin, whom your orators allege is the owner

of an undivided one-half of the said Snohomish lode

claim and an undivided two-thirds of the Tramway lode

claim, the same being the interests claimed by the com-

plainant and will be entitled to the possession thereof

upon a final settlement of the estate of James Larkin,

deceased.

Wherefore, your orators pray that the foregoing an-

swer and this cross-bill be heard at the same time as th(^

complainant's amended bill of complaint herein, and

that one decree be entered adjudging and determining

your orator's rights as well as those of all other parties

herein. That said deeds of conveyance heretofore men-

tioned and all of them be declared mill and void in so

far as they relate to or effect the said Snohomish and

Tramway lode claims, and tliat the same and the record

thereof in that respect be by order of this Court can-

celed.

That said mortgage of the Old Colony Trust Company,

and the record thereof, in so far as the same relates to

the said Snohomish and Tramway lode claims, be de-

clared null and void, and to create no lien upon said

property, and that the record thereof be by the order

and decree of this Court canceled, in so far as said

claims are concerned.

That the said undivided one-half of the Snohomish

lode claim and said undivided two-thirds of the Tram-

way lode claim be 'decreed to be the property of your

orators. That the same be freed from all claims of the

Rutte and Boston Consolidated Mining Company and
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the Old Colouj Trust Company and that the said Butte

and Boston 'Consolidated Mining Company be declared

to be a trustee of the legal title to said interests in said

property for your orators, and that it be decreed to con-

vey to them said title and all rights, claims, and in-

terests therein. That the decree entered herein direct

such conveyance to be made within ten days thereafter,

and that if the complainant fail to make such convey-

ance within said time, that the clerk be appointed com-

missioner to make said conveyance and that in the mean-

time the decree have the effect of a conveyance to your

orators of said undivided one-half interest in the Tram-

way lode claims.

That said conveyance be made to your orator F. Au-

gustus Heinize, an administrator of the estate of James

Larkin, deceased, and conditioned that said mining

claims shall pass to said Clara A. Larkin upon a findl

settlement of said estate, and that upon the entry of

said decree said Butte and Boston Consolidated ^dining

Company and the Old Colony Trust Company, and all

persons claiming through or under them, be forever en-

joined and estopped from asserting any claim or right,

title or possession in or to said undivided one-half of

said Snohomish lode claim and said undivided two-thirds

of said Tramway lode claim, and that your orator, F.

Augustus Heinze, as administrator of the estate of

James Larkin, deceased, be let into the possession of

the same, and that said Clara A. Larkin take the posses-

sion thereof in due course of administration of said

estate.
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That the Butte and Boston Consolidated Minin"; Com-

pany and John F. Forbis, as receiver of the Butte and

Boston Mining Company, be required to render an ac-

count of all the ores, minerals, and metals which they

have extracted from said Snohomish and Tramway lode

claims, and from the veins or lodes having their top or

apex therein.

That the said Butte and Boston Consolidated Mining

Company, John F. Forbis and the Old Colony TTust Com-

pany be required to appear in answer unto this cross-

bill and abide the order and decree of this Court, and

for sucli other and further relief as may be meet and

equitable in the premises.

JOHN J. McHATTON,

of Butte, ^Montana,

Solicitor and Counsel for Ctoss-complainants, F. Augus-

tus Heinze and Clara A. Larkin.

F. AUG. HEINZE,

CLAEA A. LARKIN.

State of Montana, [)

County of Silver Bow.J

F. Augustus Heinze, being sworn on oath, deposes and

says that he is the administrator of the estate of James

Larkin, deceased, and as such one of the defendants in

the above-entitled action and one of the cross-complain-

ants herein. That he has heard the foregoing answer

and cross-bill read and knows the contents thereof, and

that the matters and things therein stated are true as

to the matters and things therein stated upon his infor-
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maliou aud belief, aud that as to those he believes them

to be true.

F. AUG. HEIXZE.

Subscribed and sworn to before me this 28th day of

October, 1898.

JOHN J. McHATTON,

Notary" Public in aud for Silver Bow County, Montana.

Service of the foregoinj>- answer and cross-bill ac-

cepted this day of October,lS98.

Solicitor and Counsel for Complainant.

Solicitor and Counsel for Old Colony Trust Company.

[Endorsed]: Title of Court and Cause. Joint and

Several Answer of F. A\\>y. Heinze and Clara A. Larkin

to Amended Bill of Complaint. Filed Oct. 31st, 1898.

Geo. W. Sproule, Clerk. Charles W. Blair, Deputy

Clerk.
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And thereafter, to wit, on the 13th day of January, 1899,

the joint and several answer of the Butte and Bos-

ton Consolidated Mining Company and John F. For-

bis, defendants, was filed herein, which said joint

and several answer is duly entered of final record

as follows:

/;/ iJie Circuit Court of the United States, XintJt Circuit, Dis-

trict of Montana.

F. AUGUSTUS HEINZE, Administra-

tor! of the Estate of JAMEiS LAR-
KIN, Deceased, and CLARA A. LAR-

KIN,

Complainants,

vs.

BUTTE AND BOSTON CONSOLI-

DATED MINING COMPANY, JOHN
F. FORBIS and THE OLD COLONY' \

TRUST COMPANY, i

Defendants. '

Joint and Several Answer of Butte and Boston Consolidated

Mining Company, and John F. Forbis.

The Butte and Boston Consolidated Mining Company

and John F. Forbis, named as defendants in the cross-

bill of the above-named complainants, saving and re-

serving unto themselves the benefit of all exception to

the many errors, uncertainties and imperfections in said
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cross-bill contained, for joint and several answer to so

ninch of said cross-bill as they are advised it is necessary

or material for them to answer unto, do aver and say:

1. That these defendants admit that the said Butte

and Boston Consolidated Mining- Company has filed its

amended bill of complaint in this court alleging and

claiming- to be the owner of an undivided one-half in-

terest of the Snohomish lode claim, and an undivided

two-thirds interest of the Tramway lode claim, men-

tioned and described in its said amended bill of com-

plaint, and praying a: sale thereof, and a distribution of

the proceeds of said sale to them and all other parties

alleged to be co-owners with it; and allegiing among

other things that the defendant Old Colony Trust Com-

pany hais a lien and mortgage upon the said undivided in-

terests in said lode claims, claimed by said complainant.

2. These defendants admit that James Larkin died

intestate on or about the 4tli day of August, 1898, and

that the said F. Augustus Heinze was duly aiopointed

administrator of the estate of said James T^arkin, de-

ceased!, but they are ignorant whether the said James

Larkin left estate in Silver Bow county, Montana., or

whether the said Clara A. Larkin is entitled to inherit

and succeed to his estate, and asks that the cfimplain-

ants in said cross-bill prove the same if material.

3. They admit that on the day of October, 181)8,

this Court by its order, substituted the complai^'ants

in said cross-bill as parties to this action in place of the

said James Larkin, deceased, and authorized them to ap-
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pear herein and file an amended and substituted answe:'

and an amended and substituted cross-bill.

4. Tliej admit tliat the said James Larkin, deceased,

during his lifetime, prior to the 4th day of Mar, lS9o,

was the owner and entitled to the possession of an in-

dividual one-half of the Snohomish lode claim, and an

undivided two-thirds of the Tramway lode claim,

claimed by the complainant in this action; that said

James Larkin was on or about the fifth day of January,

ISQd, adjudfi'ed insane by the District rouit of the Sec-

ond Judicial District of the State of Montana, and the

Judge thereof, and continued to be insane from that

time forward, and was from said time until his deatli

confined in the asylum for the insane of the state of

Montana, but they deny that the said James Larkin, de-

ceased, was during his lifetime subsequent to the said

4th day of ^lay, 1893, the owner or the possessor of any

interest in the said undivided one-half of the Snohomish

lode claim or the said undivided two-thirds of the Tram-

way lode claim.

5. They admit that on or about the twentieth day of

July, 1898, the said James Larkin, by his guardian ad

litem, Richard J. Watson, was permitted to intervene

and file his answer and cross-bill in this action.

6. They admit that the complainant, Butte and Bos-

ton Consolidated Mining Company is a cor|>oration or-

ganized and existing under the laws of the State of New

York, and that the Old Colony Trust Company is a cor-

poration organized and existing under the laws of the

state of Massachusetts.
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7. They admit that during the year 1898, prior to the

fourth day of May in said year, the said James Larlvin,

deceased, was the owner, in possession and entitled to

the possession of an undivided one-half of the Snohomish

lode claim and an undivided two-thirds of the Tramway

lode claim, described in complainant's amended bill of

complaint; but they deny that the said James Larkin

was the owner of anj interest in either of said lode

claims subsequent to said fourth day of May^ 1893 or al

any time prior thereto, w^as incapable by reason of phy-

sical or mental or any weakness of attending' to or con-

ducting the ordinary affairs of life, or that durinig all of

said year he was laboring under mental derangement,

or w^as insane or mentally incompetent to manage his

proiperty, or to deal with, or to enter into any con-

tract or agreement, or into any contract or aigreemenl

with reference to his property, or any of it; or was

wholly or at all unable to comprehend the nature and

consequences of any act or contract or transaction with

reference thereto, or to exercise his will regarding- thv

same, or was without judgment regarding the affairs of

life, or his business or property; or was without mental

capacity to make any contract with referenK?e to his

property, or to sell or dispose of the same; but these

ansiwering defendants allege the facts to be that the

said James Larkin, deceased, was on May 1th, 1893, and

at all times prior thereto of sound and disposin';- m\v.<\

and memory and capable of managing and disposing of

any or all of his property.

8. These answering defendants admit that the Butte
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and Boston Mining Oompan}' was at one time a coriiora-

tion organized and existing under the l;i^ys of tlie t^tate

of Montana, ibut alleg'e the facts to bo that th3 said cor-

poration has long siiiice been dissolved by haAing its

entire property and assets disposed of, and that the said

corporation has long since ceased to do any business or

to own or hold any property, and that the same became

and is dissolved by operation of laiw.

These defendants deny that on the fourth day of ^Fay,

1893, or at any other time while the said James Larkiii,

deceased, was troubled with mental derangement or was

insane, or while he was entirely unable to transact the

ordinary affairs of business life, or to understand the

nature or effect, or to exercise his will with relation to

them, said Butte and Boston Mining Company caused

or procured the said James Larkin to sign, acknowledge

or deliver to it a deed purporting to convey and quit-

claim all right, title and interest, claim or demand of

the said James Larkin in and to the above-described and

mentioned quartz lode mining claims, or that at the

time the negotiations on the part of the said Butte and

Boston Mining Company were had with said James Lar-

kin, which resulted in said deed being signed and de-

livered, or that at the time of the signing and delivering

of the same by the said James Larkin he was suffering

from mental derangement, or was insane, or was en-

tirely or at all incompetent to manage his i)roperty, or

to understand the nature or effect of signing and deliver-

ing said deed, or to exercise his will with regard thereto,

or to dispose of or conve}' his propert}' or estate, or the
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property described iu said deed; or that said Butte and

Boston Mining Company liad full or any notice or know-

ledge of bis alleged deranged mental condition, or tbat

tbe said Butte and Boston Mining' Company, notwith-

standing his siaid allegled mental condition, and bis al-

leged entire lack of understanding to give said deed, con-

trived to unjustly deprive him of said property men-

tioned and described in said deed, or any property, or to

gain any undue advantag^e for itself with regard thereto,

or that said Butte and Boston Mining Company by

means of undue influences or persuasion on the part of

its officers or agents exercised upon and towards the said

James Larkin, by representing to him that it was for his

benefit and advantage to sign and deliver said deed, or

otherwise took advantagte of his alleged weak and de-

ranged mental condition, or his alleged want of will and

understanding, or induce him, otherwise than herein-

after alleged to sign and deliver said deed to it for a a

adequate or any inadequate or unjust consideration, or

that the said property at the time said deed was signed

and delivered was worth five times the amount paid

therefor, or that said Butte and Boston Mining Company

know the same, or that it procured said deed for a small

or inadequate consideration.

These defendants admit that on or about the fourth

day of May, 1893, the said Butte and BostonMining Com-

pany procured from the said James Larkin a deed con-

veying the property described in said cross-bill and al-

lege that at the time of executing the same the said

Larkin was of sound and disposing mind and memory,
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and fully capable of executing the said deed and of

transacting any other business relative to his said prop-

erty, that the said 'dbed was made for a fair and ade-

quate consideration, and that the said Butte and Boston

Mining Company in purchasing the said property paid

therefor about the sum of twenty-two thousand ($22,000)

dollars, which amount was its fair market value there-

for at the time said property was purchased.

9. They admit that the said James Larkin, after the

time when he was adjudiged insane, to wit, on or about

the fifth day of January, 1895, never recovered his men-

tal faculties, but they deny that the said James Larkin,

after the said fourth day of May, 1893, ever had the right

to disaffirm the transaction by which he sold the said

property to the Butte and Boston Mining Company, or

that he had the right to exercise his will with reference

to the said transaction, otherwise than to disaffirm the

same, and they deny that on account of said James Lar-

kin's alleged lack of understanlding or incompetency to

manage his own affairs, or to make a contract for the

conveyance of the property mentioned in said deed, or

any other property, or to execute or deliver the same, or

a knowledge of the facts by the said Butte and Boston

Mining Company or of its contract with reference there-

to, said deed is or should be adjudg^ed to be null and void,

or not to convey any right, title or interest from said

James Larkin in or to said property therein mentioned,

or any part thereof, to the said Butte and Boston Mining-

Company, or to its receiver, or their grantees, successors

or assigns, or to' the complainant herein, or to give the
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defendant Old Colony Trust Company any right or lien

thereon; or that said deed should be canceled by a de-

cree of this Court, or the leg<al title to the property re-

invested in the estate of said James Larkin, deceased,

or in the complainant named in said cross-bill.

They allege the facts to be that the said James Lar

kin was of sound and disposing mind on the fourth day

of May, 1893, that he was on said date of sound under-

standing and competent to manage his own affairs, and

to make a contract for the conveyance of the property

named in; said deed, and to execute and deliver the same.

10. They deny that the staid James Larkin was, from

the fourth day of May, 1893, until his death, the owner of

or the possessor of any interest in the property described

in said deed, or that he was entitled to the possession of

any part thereof, or of the ores, minerals, or metals

therein contained.

They admit that the said Butte and Boston Company

caused the said deed to be recorded on or about the

sixth day of March, 1896, in the office of the county clerk

and recorder of Silver Bow county, Montana, on page

200, vol. 9 of Deeds, records of said county; and that

said Butte and Boston Mining Company entered into the

possession of said property, and retained possession and

use thereof until the same was taken possession of by

John F. Forbis, receiver of said Butte and Boston Min-

ing Company.

11. They admit that on or about the — day of ,

189—, John F. Forbis was duly appointed by this Court

receiver of all the business, assets and property of said
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Butte and Boston Mining Company, and thereafter took

possession thereof; and that on the second day of Feb-

ruary, 1897, the said John F. Forbis, as receiver afore-

said, sold and disposed of all his interests as such re-

ceiver, and all of the right, title, and interest of the

Butte and Boston Mining Company in and to the above-

described Snohomish and Tramway lode mining claims

to one E. Rollins Morse, and executed an'd delivered to

said Morse a deed, which deed the said Morse thereafter

caused to be recorded in the office of the county clerk

and recorder of Silver Bow county, Montana, at page

133, vol. 21 of Deeds, records of said county; but they

deny that at the time of the execution of said deed by

the said John F. Forbis to said E. Rollins Morse, the said

Morse was acting as chairman of the reorgianization

committee of any companj^ or the Butte and Boston

Mining Company, or that the said conveyance is subject

to the alleged rights of the said James Larkin, dec-eased,

or of the complainant in said cross-bill in said premises.

They allege the facts to be that the said deed was

made to said E. Rollins Morse, as trustee for certain per-

sons who had purchased the said property, and who sub-

sequently organized the said Butte and Boston Consoli-

dated Mining Company; and they deny that the said

Morse was acting as trustee, or in any other capacity

for the said Butte and Boston Mininig Oompamy or for

its stockholders.

12. They deny upon infonnation and belief that after

said John F. Forbis was appointed receiver for the Butt(-

and Boston Mining Company, the officers or stockhold-
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ers, or any other person or persons acting for said com-

panjj appointed a committee of persons for tlie purpose

of formingi a corporation to carry on or continue the

business of the said Butte and Boston Mining Company,

or to saicceed to its rigihts or property, or to assume its

legal liabilities.

These answering defendants further deny that after

said John F. Forbis was appointed receiver for the Butte

and Boston Alining Company, or at any other time, the

officers or stockholders of said company appointed a

committee, known as the reorganizaition committee of

the Butte and Boston Mining Company, or any other

company, for the purpose of forming a corporation! to

carry on or continue the business of said Butte and Bos-

ton ]\[ining Compa.ny, or to succeed to its rights or prop-

erty, or to assume its liabilities, or for the purpose of

affecting a tramsfer of the business and property of the

said Butte and Boston Mining Company to the reorgan-

ization of said company, or to consolidate its business or

property franchises or affairs with the company com-

plainant in this action, or any other company, or that

the purpose of its formation or organization was to ob-

tain the transfer to it of the property, franchises, busi-

ness or affairs formerly held, owned or conducted by the

Butte and Boston Mining Company, or to assume the

liabilities exiting against the property of said company

in the way of mortgages or liens, or that said officers or

stockholders of the Butte and Boston Mining Company

(lid reorganize the same under the na,me and style of the

Butte and Boston Consolidated Mining Company, or that
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said Butte amd Boston Mining Company, its officers or

stockholders, assenrted tO' or acquiesced in the sale or

transfer of the property or assets thereafter made by

John F. Forbis, receiver, to E. Bollins Morse, for the pur-

pose of aiding in the reorgianization of such company, or

otherwise, or the reorganization of the company as the

complainant in this action for the purpose of transfer-

ing the property, franchises, or gioodwill of the Butte

and Boston Mining Company to the complainant, or for

the purpose of having the complainant assume all or

any liabilities, mortgages or liens against said property

at the time of said transfer, or that said purpose has

been carried out by the said Butte and Boston ]Mining

Company, or the Butte and Boston Consolidated Mining

Company, or their officers or stockholders or the said

E. Rollins Morse, or that the said property, franchises

or goodwill of the Butte and Boston Mining Company

was made by the receiver, John F. Forbis, to E. Rollins

Morse, in pursuanice of said purpose, or was by said

Morse accepted for said purpose.

They deny that the said Morse paid no consideration

for any interest in said mining claims, or that he pur-

chased the same for the Butte and Boston Alining Com-

pany, its officers or stockholders, under a reorganization

thereof, or otherwise, or that the said E. Rollins ]Morse,

at the time he bid in said property and received a deed

therefor, had any notice or knowledge of the alleged in-

sanity of James Larkin, deceased, at the time said Lar-

kin signed and delivered the aforesaid deed to the Butte

and Boston Mining Company; or that said Morse had
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any notice of the alleged inadequacy of the considera-

tion paid therefor, or that he was at the time he bid iu

or purchased to the property from the receiver, or at the

time he received and recorded the deed therefor, or at

any other time, the agent of the Butte and Boston Min-

ing Company, its oflQcers or stockholders, or that he

acted for them asi such aigent in obtaining the transfer

and conveyance aforesaid from the Butte and Bostou

Minings Company, of any or all of the property men-

tioned and described in said deed given to him by said

receiver; or that the said Butte and Boston Alining

Company, or the said John F. Forbis, as receiver, had

only the bare legal title in and to said Snohomish or

Tramway lode claims to convey to said Morse, or other-

wise, or that said Morse bad, only such bare legal title to

convey to the Butte and Boston Cousolidated Mining

Company, or that said title was held in trust for the said

James Larkin, deceased, or that said Larkin, during his

lifetime, was enititled to have a reconiveyance thereof.

These aiuswering defendants allege the facts to be

that after the property of said Butte and Bostoni Mining

Company had passed into the hands of said John F. For-

bis, as receiver, a certain number of persons associated

themselves together as a committee, of which said E.

Rollins Morse was chairman, for the purpose of securing

capital with which to purchase the property and fran-

chises of the Butte and Boston Mining Company, and

thereafter to form a corporation for the purpose of own-

ing, controlling, and operating the said property and

franchises. That the said company was organized
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wholly iu(leiK?udeiit of the Butte and Boston Mining

Company and all its officers and stockholders; that at the

sale of the property and franchises of the Butte and Bos-

ton Mining Company made by Beceiver John F. Forbis

on the second day of February, 1896, the said E. Rollins

Morse, as trustee for said committee, for a valuable and

adequate consid'eration, purchased all the property,

franchises, and goodav ill of the Butte and Boston ^Mining

Company, including the aforesiaid one-half interest in

the l^nohomish and the two-thirds interest in the Tram-

way lode claims, and that the consideration for said

property Avas duly paid to said John F. Forbis by the

said Morse; that the deed of conyeyance of said prop-

erty from said receiver to the said Morse purported to

convey, and did convey, all and singular the estate and

interest of the Butte and Boston Alining Company and

said receiv(^r in the aforesaid Snohomish and Tramway

lode claims, and that said deed conveyed the full legal

and equitable title to tlie property described therein.

13. These answering defendants deny that on or

about the first day of May, 1807, or at any other time, in

accordance with the purposes set forth in paragTaph 11

of the aforesaid cross-bill, the said Butte and Boston

]Min;ing Company delivered a deed to said E. Rollins

^forse purporting to be executed by it, or couAeying to

liiiu all its rights and interests in and to the said prop-

erty or rights mentioned and described in the deed from

said receiver to said Morse; but they allege the fact to

be that the said Butte and Boston Alining Company hav-

iiij;- no fnrtliei' interest in the property and franchises
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purchased by said Morse ou or aiboiit the first da^^ of Mar,

1897, executed and delivered to said Morse a quitclaim

deed to all of the said property, and that said Morse

caused said deed to be recorded in the office of the countj

clerk and recorder of Silver Bow county, Montana, on

page 393 of book 21 of Deeds, records of said county.

They admit that thereafter the said Morse, as chair-

maiU of the said reorganization committee, did, on or

about the third day of May, 1897, execute and deliver a

deed of conveyance for all of the property and rights

theretofore transferred and conveyed to him by the said

receiver and the said Butte and Boston Mining Com-

pany to the Butte and Boston Consolidated Mining Com-

pany, and the said deed included all the interest of the

said Morse in said Snohomish and Tramway lode claims,

and that thereafter said Butte and Boston Consolidated

Mining Company caused said deed to be recorded in the

office of the county clerk and recorder of Silver Bow

county, Montana, in book 22 of Deeds, page 63, records

of said county; and that by reason of said transaction

and deed of conveyance the complainant in this action

claims to be and is the owner of an undivided one-half

of the Snohomish, and an undivided two-thirds of the

Tramway lode claim; but they deny that in executing

and delivering the said conveyance said Morse acted as

agent for the said Butte and Boston Mining Company, or

the said Butte and Boston Consolidated Mining Com-

pany, or their officers or stockholders or either of them.

14. These answerinig defendants deny that the said

Butte and Boston Consolidated Mining Company paid no
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consideration to the said' Morse for the propertj' described

in said deed or for the eonyeyanee thereof to it, or that it

paid ulo consideration for any interest in the Snohomish

and Tramway lode claims, or that it obtained the said

property, or any part thereof, or the goodwill of the

Butte and Boston Mining Company's business as a con-

solidation of the same, or to hold said property or con-

tinue the business of said Butte and Boston Mining Com-

pany, assuming its mortgages or lien liabilities, or that

said Butte and BostonConsolidated iMining Company took

said deed to any of the said property from the said JMorse

with full or any notice or knowledge of the alleged men-

tal condition of the said Larkin at the time he executed

and delivered the deed therefor to the Butte and Boston

jMining Company, or that it took said property or any

part thereof subject to any demands of equity existing

in favor of the said James Larkin, or subject to any al-

leged rights of said Larkin, his heirs, or representatives,

to have the said deed canceled or set aside, or to have

said company declared a trustee of the legal or any title

in said Snohomish or Tl*amway lode claims for the benefit

of said James Larkin, deceased, or otherwise, or to com-

pel a reconveyance of said property to them.

And these answering defendants allege that at the

time said Butte and Boston Consolidated Mining Com-

pany acquired said property it had no notice or knowl-

edge of the alleged deranged mental condition of said

Larkin at the time said Butte and Boston Mining Com-

pany acquired said property as set fortli in said cross-
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bill, and that it purchased said property relying upon

the legal title.

1'5. These answering defendants admit that the

Butte and Boston Consolidated Mining Company, exe-

cuted and delivered to the defendant Old Colony Trust

Company a mortgage upon all the property of said Butte

and Boston Consolidated Mining Company, including its

interest in the Snohomish and Tramway lode claims, as

set forth in said cross-bill; but they deny that the Old

Colony Trust Company took said mortgage with full or

any notice or knowledge of the alleged mental condition

of said Larkin, as set forth in said cross-bill, and deny

that the same was given as a part of the transaction cf

reorganizing the Butte and Boston Mining Company,

or of consolidating the same with the complainant here-

in, and deny that the said mortgage should be canceled

or set aside as to all or any part of the property de-

scribed therein.

10. These answering defendants deny that the Butte

and Boston Mining Company paid as a consideration to

said James Larkin for said deed and property before

mentioned a sum not exceeding eighteen thousand

dollars ($18,000), but allege upon information and belief

that the sum paid therefor was in excess of the sum of

twenty-two thousand (|22,000) dollars.

They deny that the said Butte and Boston Mining

Company or the said receiver, or the Butte and Boston

Consolidated Mining Company, or either of them, have

mined or extracted from said premises or converted to

their own use large or any quantity of valuable ores con-
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tainini; i;<>l<l, silver (n- copper tlio property of James

Larkiu, of the value far or auy in excess of the amount

])ai(l (o said Larkiu therefor for the said property and

deny that the said Larkin is entitled to have an account-

inii made thereof and deny that the said Larkin has any

claim or interest therein.

17. These answering defendants deny that the com-

plainant herein holds its title to the said Snohomish and

Tramway lode claims in trust for the complainant named

in the cross-bill, or that they are entitled to have the

complainant declared a trustee of such title for them, or

either of them, or to have a decree of this Court requir-

ing said complainant to convey all its right, title and in-

terest in and to said Snohomish and Tramway lode

claims, or either of them, to the said F. Augustus Heinze,

as administrator of the estate of James Larkin deceased,

or otherwise. And these defendants deny that the said

Clara A. Larkin is the owner of an undivided one-half

interest or any interest in the Snohomish lode claim,

or an undivided two-thirds interest or any interest in

the Tramway lode claim, or that she is now or upon the

final settlement of the estate of James Larkin will be

entitled to the possession of any part of said lode

claims, or either of them.

And having thus fully made answer to said cross-bill,

these defendants pray that the complainant may be de-

clared to have full and legal title to an undivided one-

half interest in and to the said Snohomish lode claim

and an undivided two-thirds interest in and to the said

Tramway lode claim as set forth in its amended bill of
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complaint, and that it may have relief heretofore prayed

for in its said amended bill with costs of suit, and such

other and further relief as to your Honors may seem

just and equitable.

HOWELL & HARNEY,
Solicitors and of Counsel for Defendants, Butte and

Boston Consolidated Mining Ct>mpany and John F.

Forbis.

BUTTE AND BOSTON CONSOLIDATED MIN-

ING COMPANY.

By A. S. BIGELOW,

President.

[Seal] Attest: W. J. LADD,

Secretary.

JOHN F. FORBIS.

United States of America, "^

District of Montana.

State of Montana,

County of Silver Bow.

i

ss.

John F. Forbis, being first duly sworn on oath says:

That he is one of the defendants named in the foregoing

answer that he has read the said answer and knows the

contents thereof, and that the matters and things there-

in stated are true to his own knowledge, except as to

such matters as are therein stated on information and

belief and as tosuch matters he believes it to be true.

JOHN F. FORBIS.
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Subscribed aud sworn to before me this 3d day of Jan-

uary, 181)1).

[Seal] I- ORVIS EVANS,

Notary i'ublic iu aud for Silver Bow County, Montana.

1 licreby certify tliat tlie foregoing answer is iu my

opinion well founded in point of law.

E. B. HOWELL,

Of Butte, Montana.

Solicitor and of Counsel for defendants Butte and Bos-

ton Consolidated Miuing Compau}' aud John F. For-

bis.

[Endorsed]: Title of Court and Cause: Answer of

Butte and Boston M. Co.. and John F. Forbis to Cross-

bill of F. Aug. Heinze. Filed January 13, 1899. Geo.

W. Sproule, Clerk.
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And thereafter, to wit, on the 11th day of November,

1898, the replication of the complainant to the joint

and several answer of F. Augustus Heinze, admin-

istrator, and Clara A. Larkin was filed herein

which said replication is as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased; JOHN McNAMARA, BRIDGET McNA-

MARA, DANIEL W. CONNOLE, CATHERINE
SULLIVAN, PATRICK N. SULLIVAN, JOS-

EPH CONNOLE, JOSEPH A. LEW^IS, ED-

MUND B. SMITH, OLD COLONY TRUST COM-

PANY, and the BUTTE, ANACONDA and PA-

CIFIC RAILROAD COMPANY,
'

Defendants.

Replication to Answer of F. A. Heinze et al.

Replication of the complainant in above-entitled

cause to the joint and several answer of F. Aug. Heinze,

administrator of the estate of James Larkin, deceased,

and Clara A. Larkin.*

This replicant saving and reserving all advantage of

exceptions to the manifold insufficiencies of said an-

swer for replication thereto saith that it will aver and
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prove its said bill to be true and snfficieut. and that the

said answer is true and insutlirient.

Wherefore it prays relief as in said bill set fortli.

HOWELL & HARNEY,
Solicitors and of Counsel for Complainant.

[Endorsed]: Title of Court and Cause: Replication of

Complainants. Filed Nov. 11, 1898. Geo. W. Sproule,

Clerk. Ry rhas. W. Rlair, Deputy Clerk.

And thereafter, to wit, on the 6th day of February,

1899, the replication of cross-complainants to the

joint and several answer of the Butte and Boston

Consolidated JMininp; Company and John F. Forbis

was filed herein, which said replication is as fol-

lows, to wit:

In ihc Circuit Court of the United States, Ninth Circuit,

District of Montana.

No. 47.

BUTTE AND BOSTON CONSOLIDATED MINING
COMPANY,

Complainants,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased; JOHN McNAMARA, BRIDGET McNA-
MARA, DANIEL W. CONNOLE, CATHERINE
SULLIVAN, PATRICK N. SULLIVAN, JOS-

EPH CONNOLE, JOSEPH A. LEWIS, ED-
MUND B. S:\riTH, OLD COLONY TRUST COM-
PANY, and the BUTl^E, ANACONDA and PA-
CIFIC RAILROAD COMPANY,

Defendants.
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Replication of Cross-Complainants to Joint and Several An-

swer of Butte and Boston Consolidated Mining Com-

pany et al.

F. Augustus Heinze, administrator of the estate of

James Larkin, deceased, and Clara A. Larkin, saving

and reserving unto themselves all and all manner and

advantage of exception which may be had and taken to

the manifold errors, uncertainties and insufficiencies of

the answer of the Butte and Boston Consolidated Min-

ing Company, and John F. Forbis to their cross-bill filed

herein for replication to said answer, say:

That they do and will ever maintain and prove their

said cross-bill to be true, certain and sufficient in law

to be answered unto by said defendants, and that the

answer of said defendants is very uncertain, evasive

and insufficient in the law to be replied unto by these

replicants without that, that any other matter or thing

in the said answer contained material or effectual in the

law to be replied unto, confessed or avoided, traversed

or denied, is true, all which matters and things these

replicants are ready to aver, maintain and prove as this

Honorable Court shall direct, and humbly pray as in

and by their said cross-bill they have already prayed.

McHATTON & COTTER,

Solicitors and of Counsel for Cross-complainants.

JOHN J. McHATTON,

JOHN W. COTTER.
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Service of the above and foregoing replication ad-

mitted and copy received this sixth day of February,

1898. HOWELL & HARNEY,

Solicitors and of counsel for Butte and Boston Consoli-

dated Mining Company and John F. Forbis.

[Endorsed] : Title of Court and Cause. Replication

of Cross-complainants to Joint and Several Answer of

B. & B. Con. Mg. Co. and John F. Forbis. Filed Feb.

6th, 1899. Geo. W. Sproule, Clerk. By Chas. W. Blair,

Deputy Clerk.

And thereafter, to wit, on the 30th day of June, 1899,

an affidavit of C. S. Batterman was filed herein,

which said affidavit is as follows, to wit:

In the Circuit Court of the United t^tates, Ninth Circuit,

District of Montana.

BUTTE AND BOSTON CONvSOLIDATED MINING

COMPANY,
Plaintiff,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased, JOHN McNAMARA, DANIEL W. CON-

NOLE, CATHERINE SULLIVAN, JOSEPH
CONNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY
and BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY.
Defendants.
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F. AUGUSTUS HEINZE, Administrator of the Estate

of JAMES LARKIN, Deceased, and CLAKA A.

LARKIN,

Cross-complainants,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING
COMPANY, JOHN F. FORBIS, and the OLD
COLONY TRUST COMPANY,

Defendants.

Affidavit of C. S. Batterman.

United States of America,

State of Montana, >-ss.

County of Silver Bow.

C. S. Batterman, being first duly sworn says on oath;

that he is the assistant superintendent of the Butte and

Boston Consolidated Mining Company, the complainant

in the original cause of action filed herein, and one of

the defendants in the cross-bill filed by F. Augustus

Heinze, administrator, etc., and Clara Larkin, as here-

inbefore set forth.

Afiiant further says that this action was begun in the

above-entitled court on the fourth day of October, 1897,

by the complainant filing its bill of complaint, and by

the issuance and service of the subpoena upon the de-

fendants herein and that thereafter upon the sixth day

of October, 1897, the complainant filed its amended bill

as shown in the files in said cause, in this court.
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That this ar-tiou i.^ brought to obtain a partition of

the ;*inohoniish and Tramway lode claims described in

said bill, and the amendment thereto, and for the sale

of said lode claims, and for a division of the residue,

after paying the costs of the action and of reference

among the parties entitled thereto.

That the defendants named in the original cause of

action appeared and filed answers in said cause of ac-

tion, and replications have been filed thereto.

That afterwards, on or about the thirty-first day of

October, 1S98, tlie said F. Augustus Heinze, administra-

tor of the estate of James Larldn, deceased, and Clara

A. Larkin, filed their cross-complaint, in said action

against the Butte and Boston Consolidated Mining

Company, John F. Forbis, and the Old Colony Trust

Company, in which cross-complainant, the said cross-

complainants, allege the insanity of James Larkin, pre-

decessor in interest of the Butte and Boston Consoli-

dated Mining Company, at the time of the execution of

the deed by him for a one-half interest in the Snohomish

lode claim, and a two-thirds interest in the Tramway

lode claim, and praying the court upon the issues pre-

sented in said cross-complaint to set aside and annul

the deed excuted by the said Larkin and to reinvest the

title to said undivided interests in the heirs and repre-

sentatives o? said James Larkin.

That in the answer of the defendants, Daniel W. Con-

nole, Catherine Sullivan, Patrick N. Sullivan, John Mc-

Namara, Bridget McNamara, and Joseph Connole, who

were at the time of the commencement of this action
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tlie uwuers of an undivided one-half interest in the Sno-

homish and a one-third interest in the Tramway lode

claims, the said defendants allege that on or about the

sixteenth day of October, 1897, they had conveyed all

their interest in said claims, to F. Augustus ileinze

which conveyance was made after the commencement

of this action.

That afterwards on the 21st day of March, 1898, F.

Augustus Heine filed herein his cross-bill against the

Butte and Boston Consolidated Mining Company, John

McNamara, Bridget McNamara, Daniel W. Connole,

Catherine Sullivan, Patrick N. Sullivan and Joseph

Connole, in which said cross-complainant, the said F.

Augustus Heinze denies the title of the Butte and Bos-

ton Consolidated Mining Company to any part of the

said Snohomish and Tramway lode claims, and also set-

ting up facts of his having acquired the interest of Dan-

iel W. Connole, Catherine Sullivan, Patrick N. Sullivan,

John McNamara, Bridget McNamara and Joseph Con-

nole, in and to said Snohomish and Tramway lode

claims, and asking that he, the said Heinze, be ad-

judged the owner of an undivided one-half interest in

the Snohomish and a one-third interest in the Tramway

lode claims, and that if any partition of said claims

should be decreed that he be entitled to his proportion

of the proceeds thereof.

AiSant further states that since the filing of said

cross-complaint on the 21st day of March, 1898, to wit,

the 9th day of January, 1899, the said F. Augustus

Iloinze, conveved certain of his interests in said lode
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claims to Arthur P. Lleinze, but that said convcjauce

was made after the commencement of this action, and

after the said F. Augustus Heiuze had filed his cross-

complaint in said action.

That the issues in said cause were referred by the

United States Circuit Court, District of Montana, Ninth

Circuit, to the Hon. Henry N. Blake, as a special exam-

iner to take the testimony therein, and that a great

deal of testimony has been taken upon the issues pre-

sented in the original pleadings, and the amendment

thereto, and in the cross-complaint of F. Augustus

Heinze, as administrator and of F. Augustus Heinze

and of Clara A. Larkin, but that such testimony is not

yet concluded and that no adjudication of the rights of

the said parties has been made in said cause or at all.

Affiant further says that on or about the fourteenth

day of May, 1898, a certain action was begun in the Dis-

trict Court of the Second Judicial District of the State

of Montana, in and for the county of Silver Bow by

James Larkin, an insane person, plaintiff, by Richard J.

Watson, guardian ad litem against the Butte and Bos-

ton Consolidated Mining Company et al., setting up the

same facts as are set up in the cross-complaint of said F.

Augustus Heinze, administrator, and Clara A. Larkin

hereinbefore referred to, and in said complaint the said

plaintiff asked and jjrocured from said District Court,

an injunction against this petitioner, the Butte and

Boston Consolidated ^Mining Company, from mining in

or upou said Snoliomish and Tramway lode claims, and

cevtain veins, alleged to have their tops or apexes

therein.
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That said cause was by this petitioner removed into

this Court, and subsequently by order of this Court, a

bill of complaint with substituted plaintiffs was filed

herein, substituting said F. Augustus Heinze, as admin-

istrator of the estate of James Larkin, deceased, and

Clara Larkin, for the original plaintiff in said cause.

That subsequently on the sixteenth day of Septem-

ber, 1898, the Judge of this court, in the said last-men-

tioned action, granted an injunction herein, enjoining

and restraining the defendant Butte and Boston Con-

solidated Mining Company and others, from mining or

extracting any ores from within the limits of the Snoho-

mish or Tramway lode claims, described in said com-

Ijlaint, and from certain veins alleged in said complaint

to have their tops or apexes within said claims, and that

said injunction order is still in force and effect, and this

petitioner is enjoined by this court from extracting any

ores from within said claims, or from certain veins al-

leged to have their apexes therein.

That this injunction is based upon the allegations of

the said plaintiff in said last-entitled cause, to the effect

that said James Larkin was insane at the time he exe-

cuted the conveyances, to the predecessors in interest

of this petitioner and said injunction was issued to pre-

serve said property pending the trial of the issues in

said cause as to the insanity of the said James Larkin.

That the said Butte and Boston Consolidated Mining

Company, is the owner of an undivided one-half interest

in the said Snohomish claim, and of an undivided two-

thirds interest in the said Tramway lode claim, and of
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all veius Laving their tops or apexes therein, subject

only to the claim of said F. Augustus Heinze, and of the

said F. Augustus Heinze, administrator, and of Clara

Larkin, that the said Larkin was insane at the time he

conveyed said premises to the predecessors in interest

of your petitioner.

That the said Tramway and Snohomish lode claims

are mineral claims and are valuable almost exclusively

for the copper and silver ores therein contained, and

that the same contain large and valuable bodies of cop-

per ores, which are very productive of copper and the

mining of the same is very lucrative.

That notwithstanding the injunction issued by this

Court against the petitioner, enjoining and restraining

it from extracting the ores from the said claims, the

said defendant, as affiant is informed and believes, F.

Augustus Heinze, and his tenant in common, Arthur P.

Heinze, who are both tenants in common of your peti-

tioner, entered upon said Snohomish and Tramway lode

claims, and within the boundaries of the Michael Devitt

lode claim, which is owned by your petitioner, and be-

gun to extract large quantities of mineral bearing

quartz from said claims, and converted the same to

their own use.

That ever since said first day of June, 1899, and up

the present time, as affiant is informed and believes, the

said F. Augustus Heinze, and Arthur P. Heinze have

continued to enter upon said Snohomish and Tramway

lode claims, and to extract large amounts of ore there-

from and to convert the same to their own use.
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That the said F. Augustus Heinze and Arthur P.

Heinze have absolutely excluded your petitioner and its

agents from the said Snohomish and Tramway lode

claims, and the undergTound workings thereon, and

still continue to exclude them and to deny to them any

admission thereto, and have also excluded them from

all openings made by them in the Michael Devitt lode

claim, upon certain veins, which the said F. Augustus

Heinze and Arthur P. Heinze allege and contend have

their apexes in the Snohomish lode claim.

That as afiflant is informed and believes, on or about

the tenth day of June, 1899, the said F. Augustus

Heinze, and Arthur P. Heinze and those operating un-

der them, entered upon certain workings of the said

Snohomish and Tramway lode claims and in certain

workings of the Michael Devitt lode claim, and bulk-

headed and barricaded or guarded the same, and ever

since said dsLj have refused and still refuse to permit

the petitioner or its agents to enter upon said workings,

or to inspect or examine or in any way to have access

thereto.

That as affiant is informed and believes, all of the

ores which the said F. Augustus Heinze and Arthur P.

Heinze have extracted from the said quartz claims have

been converted to their own use, and that this defend-

ant has not been x>ermitted to have any part thereof,

or to share the proceeds derived from said claims, or to

even inspect the said underground workings, or to sam-

ple the ores which have been taken therefrom or to

keep any account thereof.
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Alliaut I'urtlier says that the said plaiutiff Butte and

Bostou Consolidated Mining Company lias no means of

ascertaining- what ores have been or may be extracted

fioni said premises nor can it ascertain the grade or

quality thereof, or what disposition the said F. Augus-

tus Ilcinze and Arthur P. Heinze are making of said

proceeds.

Affiant further states that whatever ores have been

extracted from the said Snohomish and Tramway lode

claims, so far as can be ascertained, have been ex-

tracted through workings of the Montana Ore Purchas-

ing Company, on the Karus lode claim and have been

reduced and smelted in the works and plant of the

Montana Ore Purchasing Company near Butte Oity,

Montana. That the said Montana Ore Purchasing Com-

pany is a corporation and that the said F. Augustus

Ileinze is the president and general manager thereof

and Arthur P. Ileinze is the secretary thereof, and that

so far as affiant can ascertain the said ores which have

been extracted from the said Snohomish and Tramway

lode claims have been mixed with other ores and that

no accurate or definite account is being kept thereof,

so far as the Butte and Boston Consolidated Mining

Company can ascertain.

Affiant further says that on or about the twenty-sixth

day of June, 1899, the Butte and Boston Consolidated

Mining Company demanded and requested of the said

Montana Ore Purchasing Company and of F. Augustus

Ileinze (Arthur P. Heinze, being absent from Butte

City, Montana), that it be allowed to inspect, survey
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and examine the Snoiiomisb and Tramway and Michael

Devitt lode claims or underground workings thereon,

and to be permitted to enter said ground from any

workings leading thereto, but that said request has not

been complied with and that on the twenty-eighth day

of June, 1899, this afLiant in person, undertook to gain

admission to said ground but found all workings lead-

ing thereto, from the mining operations of the Butte

and Boston Consolidated Mining Company blockaded

and barricaded, and that it was impossible to gain any

admission to the workings of said F. Augustus and

Arthur P. Heinze in the Snohomish and Tramway lode

claims, or to ascertain from what portion thereof the

said P. Augustus Heinze and Arthur P. Heinze are ex-

tracting ores. That upon failing to gain admission to

the said workings through the mining openings of the

Butte and Boston Consolidated Mining Company, affiant

applied to those in charge of the shaft of the Montana

Ore Purchasing Company, to be permitted to enter said

workings through the oi^enings of the Montana Ore

Purchasing Company, but was denied said admission.

That the said Butte and Boston Consolidated Mining

Company has no way of ascertaining from what parts

of said claims the said F. Augustus Heinze and Arthur

P. Heinze are extracting ores, or what mining opera-

tions they are carrying on in said ground, but alleges

upon information and belief that they are actively

prosecuting work in said Snohomish and Tramway lode

claims, and in the Michael Devitt lode claim on veins

in said Michael Devitt lode claim, claimed by said F.
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Augustus Heinze aud Arthur P. Heiuze to have their

apexes within the Suohomish lode claim, and that this

atiiaut has been unable to ascertain just what disposi-

tion is being made of the ores extracted from said

claims.

Affiant further says that according to the allega-

tions of the cross-complainant in the case of F. Augus-

tus Heinze, administrator, etc., and Clara A. Larkin;

against the Butte and Boston Consolidated Mining Com-

pany, that said Clara A. Larkin is the sole heir of James

Larkin, now deceased, and entitled to any interest

which may be recovered under said cross-complaint,

from the Butte and Boston Consolidated Mining Com-

pany.

That on or about the day of April, 1898, the said

Clara Larkin executed to John J. McHatton, the at-

attorney for said F. Augustus Heinze herein, an agree-

ment wherein and whereby she agreed to execute a

proper deed of conveyance of any interest vv'hich she

might recover in said Snohomish and Tramway lode

claims, and that subsequently on the third day of June,

1898, the said John J. McHatton assigned and set over

to Arthur P. Heinze all rights acquired by him to said

contract with the said Clara A. Larkin.

Affiant further says upon information and belief that

the said Arthur P. Heinze has departed from the State

of Montana, and is now absent therefrom and does not

intend to return to Montana for some time in the fu-

ture.

That by reason of the facts as hereinbefore stated,

the said F. Augustus Heinze and Arthur P. Heinze
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have completely ousted the Butte and Boston Consoli-

dated Mining Company from the underground workings

of the Snohomish and Tramway lode claims, from

which they are extracting ores, as hereinbefore stated,

and have excluded the Butte and Boston Consolidated

Mining Company and its agents and still exclude them

therefrom.

C. S. BATTERMAN.

Subscribed and sworn to before me this 29th day of

June, 1899.

[Seal] L. ORVIS EVANS,

Notary Public in and for Silver Bow County, Montana.

[Emdorsed] : Title of Court and Cause. Affidavit of

C. S. Batterman. Filed and entered June 30, 1899.

Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 30th day of June, 18&9, a

motion for the appointment of a receiver was filed

herein, which said motion is as follows, to wit:

In ilir Circuit Court of the T'nitcd Statex, Xinth Circuit, Dis-

trict of Montana.

BUTTE AND BOSTON CONSOLIDATED :\IININrr

CO:\rPANY,

i
Complainant,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WTLLIA:\I J. :\rcNA:\L\RA, De-

ceased, JOHN McNAMARA, DANIEL W. CON-

NOLE, CATHERINE SULLIVAN, JOSEPH

CONNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,
and the BUTTE, ANACONDA AND PACIFIC

UAILW^Al^ COMPANY,
Defendants.

F. AUGUSTUS HEINZE, Administrator of the Estate

of JAMES LARKIN, Deceased, and CLARA A.

LARKIN,

Cross-complainants,

vs.

BUTTE AND BOSTON CONSOLIDATED :\IININO

COMPANY^ JOHN F. FORBIS, and the OLD
COLONY TRUST CO^MiPANY,

Defendants.
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Motion for Appointment of Receiver.

Now comes, the plaintiff, Butte and Boston Consoli-

dated Mining Company, in ttie original action, filed here-

in, and the defendant, in the crosis-complaint of the cross-

complainantsi F. Augustus Heinze, administrator, and

Clara A. Larkin, and moves the Court to appoint a re-

ceiver herein to take charge of and operate the Snoho-

mish and Tramway lode claims, described in the original

bill herein and in the cross-complainant's bill, and to

take charge of all ores extracted from said claims, and

from any veins belonging thereto, or having their tops

or apexes therein, and generally to have the supervision

and control of said claim, and the proceeds thereof,

pending the determination of the several issues in this

cause; to pay all expenses incident to the mining of said

property, and to hold the proceeds arising therefrom for

the respective parties hereto, in accordance with the

other several interests in said claims, and with full

power and authority to hold, control and operate said

several properties, and to hold anid retain the proceeds

arising therefrom for the benefit of the several parties

to this litigation, until it shall be finally determined who

is entitled thereto and with such other power and au-

thority as to the Court may seem proper to invest the

said receiver with.
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The said Hiitte iiud Boston CVmsolidated Mining Com-

pany also moves the Court to enjoin and restrain all

l>aj'ties interested or claimino: to bo iuiterested in said

quartz claims from mining or extracting any ores there-

from, or from withholding the possession thereof from

the receiTer, or from interfering with said receiver when

so appointed in the operation and control of said mines

and the products arising therefrom, and to order each

and all of said parties, their agents, representatives and

employees to immediately and forthwith, upon the ap-

pointment of said receiver to deliver the said property

and all of its undergTound workinjrs to the said receiver.

This application is made upon the affidavit of C. S.

Batterman filed herewith and upon all the files and pa-

pers in this cause, and upon such proof as the Court may

hear upon this application, on the part of the several

parties to this litigation.

HOWELL & HARNEY,

WM. WALLACE, JR.,

FORBIS & EVANS,

Attorneys for Butte and Boston Consolidated Mining

Company.

[Endorsed]: Title of Court and Cause. Motion. Filed

and entered June 30, 1S99. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 30th day of June, 1899, an

order to show cause was duly sig:ned and entered

and filed on return on the 3d day of July, 1899,

which said order is as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit, Di:<-

trict of Montaun.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,

\
Complainant,

vs.

JOHN F. FOR.BIS, as Executor of the Last Will and

Testament of WILLIAM J. McNA:MARA, De-

ceased, JOHN McNAMARA, DANIEL W. CON-

NOLE. CATHERINE SUIJ.IVAN, JOSEPH

CONNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,

and the BUTTE. ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants.

F. AUGUSTUS HEINZE, Administrator of the Estate

of JAMES LARKIN, Deceased, and CLARA A.

LARKIN,
Cross-complainants,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS, and the OLD

COLONY TRUST COMPANY,
Defendants.
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Order to Show Cause.

Upon reading- anil filing- the affidaAit of C. S. Batter-

man, filed herein and the application of tlie Butte and

Boston Consolidated Mining Companj-, for the appoint-

ment of a receiver herein, to take charge of and control

and operate the Snohomish and Tramway lode claims,

and all ores and proceeds extracted therefrom, and it ap-

pearing from said affidavit that this is a proper cause for

the appointment of a receiver, in accordance with the

usual practice of courts of equity in such cases;

It is hereby ordered that all parties interested in this

action, and especially the said F. Augustus Heinze, and

Arthur P. Heinze, and Clara A. Larkin, and F. Augustus

Heinze, as administrator of the estate of James Larkin,

deceased, to be and appear before the above-entitled

Court on Monday, the tenth day of July, 1899, at ten

o'clock A. ^l., of said day, and then and there to show

cause if any they have, why a receiver should not be ap-

pointed for said Snohomish and Tta.mway lode claims,

and of all the proceeds arising therefrom with full power

to work, mine and operate said property, and to hold the

proceeds subject to the order and direction of this Court.

Dated tliis thirtieth day of June, 1800.

HIRAM KNOWLES,
Judge.

Office of United States Marshal, ^

Helena, Montana, July 1, 1899.
J

I, Joseph Woolman, United States marshal for the

District of ^iontana, do hereby certifv tliat T received
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the within order on the thirtieth day of June, 1899, and

personally served the same upon the first day of July,

1899, by exhibiting the original and delivering a true

and correct copy thereof at Butte, Montana, to F. Au-

gustus Heinze personally, and to F. Augustus Heinze, as

administrator of the estate of James Larkin, deceased,

and to F. Augustus Heinze, as attorney in fact of Ar-

thur P. Heinze, and to Clara A. Larkin, and John J. Mc-

Hatton, as attorney for John McNamara, Daniel W.

Connole, Oatherine Sullivan, Joseph Connole, Joseph

A. Lewis, F. Augustus Henize, and F. Augus-

tus Heinze, as administrator of the estate of James

Larkin, deceased, and Olara A. Larkin, and also de-

livered and left with said F. Augustus Heinze and the

said John J. McHatton and said Clara A. Larkin, a true

and correct copy of the affidavit of C. S. Battermian, and

the petition of the complainant, upon which said order

is based. All of the said services being made at Butte,

Montana on said day, and I do further certify that I was

unable to find the defendant, Arthur P. Heinze, in the

county of Silver Bow, State of Montana.

Dated this first day of July, 1899.

J. P. WOOLMAN,
United States Miarshal.

By M. H. Wall,

Deputy Marshal.

[Endorsed]: Title of Court and Cause. Order to

Show Cause. Entered June 30, 1899. Filed on return

July 3d, 1899. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 13th day of July, 1899, an

order to show cause was duly filed and entered

herein, which said order is as follows, to wit:

/// I In Circiiil (Uuirt of the United States, Ninth Circuit, Dis-

trict of Montana.

BUTTE AND BOSTON CONSOLIDATED MININO

COMPANY,
Oomplaiuant,

vs.

JOHN F. FOBBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMABA, De-

ceased, JOHN McNAM'ARA, DANIEL W. CON-

NOLE, CATHERINE SULLIVAN, JOSEPH
CONNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,
and the BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants.

F. AUGUSTUS HEINZE, Adminlsitrator of the Estate

of JAME8 LARKIN, Deceased, and CLARA A.

LARKIN,
• Crosshcomplainianfts,

vs.

BUTTE AND BOSTON CONSOLIDATEiD MINING
COMPANY, JOHN I'\ FORBIS, and the OLD
COLONY TRUST COMPANY,

Defendants.



The liidtv and /'(j^doii (U)tt. M'u;, Co. vt al. 117

Order to Show C^use.

Whereais, on tlie thirtieth day of June, 1899, the Jiidi^e

of the above-entitled court made and entered an order

herein citing all of the parties in the above-entitled ac-

tion, and especially F. Augustus Heinze, Arthur P.

rieinze, and Clara A. Larkin, and P. Augustus Heinze,

as administrator of the estate of James Larkin, de-

ceased, to be and appear before the above-entitled court

on Monday, the tenth day of July, 1899, at ten o'clock

A. M. of said day, and then and there to show cause, if

any they have, why a receiver should not be appointed

for the Snohomish and Tramway lode claims and of all

the proceeds arisinig therefrom, with fUiU power to work,

mine, and operate the said property and to hold the pro-

ceeds subject to the order and direction of the Court;

and,
;

Whereas, said order did not specify at what place the

said parties should show cause.

Now, therefore, it is ordered that all of the parties in-

terested in this action, and especially, F. Augnistus

Heimze, Arthur P. Heinze, Clara A. Larkin, and F. Au-

gustus Heinze, as administrator of the estate of Jamos

Larkin, deceased, be and appear before the above-enti-

tled Court at the courtroom of said Court in Helena,

Montana, on CMouday, the tenth day of Jnly; 1 899, at ten
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o'clock A. M. of said day, ami that they then and there

show cause, if any they liave, why a receiver should not

be appointed for the said Snohomish and Tramway lode

claims, and for all tlie proceeds arisinj]!: therefrom with

full power to mine, work, and operate the said property,

and to hold the proceeds subject to the order and direc-

tion of this court.

Dated this 3d day of July, 1899.

HIRAM KNOWLES,

Judge.

Services of the foregoing- order by copy accepted this

7th day of July, 1899.

McHATTON & COTTER,

Attorneys for John Mclsamara, Daniel W. Connole,

Catherine Sullivan, Joseph Connole, Joseph A.

Lewis, P. Atigustus Heinze, F. Augustus Heinze,

Administrator, and Clara A. Larkin.

[Endorsed]: Title of Court and Cause. Order to

Show Cause. Filed and entered July 13, 1899. Geo. W.

Sproule, Clerk.
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And thereafter, to wit, ou the 13th day of July, 1899, the

answer of F. A. Heinze et al. to the order to show

cmise was filed herein, which said answer m as fol-

lows, to wit:

In thv Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

BUTTE AND BOSTON CONSOLIDATED MININd

COMPANY,
Complainant,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMAEA, De-

ceased, JOHN McNAMARA, DANIEL W. CON-

NOLE, CATHERINE SULLIVAN, JOSEPH

CO'NNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,

and the BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants.

F. AUGUSTUS HEINZE, Administrator of the Estate

of JAMES LARKIN, Deceased, and CLARA A.

LARKIN,
Cross-complaina nts,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS, and the OLD

COLONY TRUST COMPANY,
Defendant*-
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Answer of F. Augustus Heinze, et al., to Order to Show Cause.

Answer of F, Augustus Ileinzo, administrator of tho

estate of James Larkin, deceased, Clara A. Larkin, and

F. Augustus Heinze, to the order to show cause why a

receiver should not be appointed and an injunction is-

sued herein.

Comes now F. Au^mstus Heinze, administrator of the

estate of James Larkin, deceased, and Clara A. Larkin,

and for their answer to the order to show cause why a

receiver should not be appointed and an injunction

granted herein issued out of this court, or granted by

the Judge thereof on the thirtieth day of June, 1899.

Allege that said administrator and the said Clara A.

Larkin have never at any time taken any possession of

said Snohomish and Tramway lode claims mentioned in

said order to show cause, or mined or extracted any ores

or minerals therefrom, or converted the same to their

own use, and that' they have no intention of so doing.

Admit that in the action referred to in the aflSdavit

of C. S. Batterman, an injunction order was issued

against the complainant herein enjoining and restrain-

ing it from mining or extracting any ores from the Tram-

way or Snohomish lode claims, and a certain vein having

its top or apex therein during the pendency of said ac-

tion, and ayer that said injunction in its effect is the only

restraint or olbjection which have been exercised by

them to in any wise prevent the complainant from en-

joying the possession of said claims or mininig or extract-

ing ores therefrom.
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Wherefore, they pray that said application for the ap-

pointment of a receiver and tlie injunction be dismissed

as to them.

II.

F. Augustus Heinze, personally making answer unto

said order to show cause, alleges that he and Arthur P.

Heinze are the owners in possession and entitled to the

possession of an undivided one-half of the Snohomish

lode claim and an undivided one-third of the Tramway

lode claim; that said Arthur P. Henze is the owner of

an undivided one-fourth of the Snohomish lode claim

and an undivided one-sixth of the Tramway lode claim.

That he and the said Arthur P. Heinze are now and for

a long time prior hereto have been in the actual posses-

sion of certain undergiround workings within the Sno-

homish and Tramway lode claims, and have been and

are now engaged in mining and extracting ores there-

from. That all of said underground workings were

made by himself and said Arthur P. Heinze, and that

the complainant herein had no actual possession thereof

at the time he and said Arthur P. Heinze entered upon

said portions of said claims, and has never had any act-

ual possession thereof.

That he and said Atthur P. Heinze have now, and at

all the time while they have been so in possession and

engaged in mining ores from said claims, been entitled

to do so under and by virtue of an act of the Sixth Legis-

lative Assembly of the State of Montana, entitled "An

act to amend section 592 of the Oode of Civil Procedure

of Montana, relating to property held in joint tenancy
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and tenancy in common." And that prior to the pas-

saj?e of said act tliey were for a long time in possession

and carrvin,g on mining operations therein for the pur-

pose of thereafter extracting ore therefrom, which min-

ing operations were carried on with the knowledge and

consent of complainant.

That they were in possession of said portions of said

claims and engaged in mining ores therefrom lonig! prior

to the first day of June, 1899, and that while they were

so in possession and engaged in mining ores therefrom

the complainant herein brought an action in the District

Court of the Second Judicial District of the State of

Montana on or about the twenty-eiglith day of April,

1899, to enjoin and restrain them therefrom. That af-

terT\^ards said action, was heard upon an application for

an injunction, and that the rights of the plaintiff and

said parties were fully presented to said Court, and after

a full hearing upon said plaintiff's application for an in-

junction said Court, on the ninth day of May denied said

application and refused to grant plaintiff an injunction.

That on the first: day of July, 1899, said Court sustained

a demurrer to the complaint herein, the plaintiff

therein, in favor of the defendants for costs. That he

and the said Arthur P. Heinze have caused to be kept

correct accounts of the amount and value of all ores

which have been extracted by them from said Snohom-

ish and Tramway lode claims, and that they have hereto-

fore offered to account to the plaintiff therefor upon the

plaintiff paying the proportionate share of the expenses

of said mining! operation, and have offered to deliver
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upon the dump the proportion! of ore claimed by the

complainant herein which thej would mine from said

Tramway and Snohomish lode claim upon payment to

them of the proportionate share of the expenses of min-

ing the same.

Denies that he or the said Arthur P. Heinze have ab-

solutely excluded said complainant or its agents from

said Snohomish or Tramway lode claims or the under-

ground workings thereon, or that they still continue to

exclude them or to deny them any adimission thereto, or

that they have excluded them from all openings made

in the Michael Devitt lode claim upon a certain vein

which they claim has its apex in the Snohomish lode

claim.

Denies that he and the said' Arthur P. Heinze, or

either of them, refused to permit the petitioner or com-

plainant herein, or its agents, to enter upon the work-

ings, or to inspect or examine the same, or to have access

thereto. And avers that said complainant by its agents

has had several inspections and examinations of the

workings made by himself and Arthur P. Heinze within

the lines of said Michael Devitt lode claim and within

the Snohomish and Tramway lode claim.

Denies that the complainant herein has no means of

ascertaining what ores they have extracted or what

ores may ^be extracted from said premises, or of ascer-

taining the grade or quality thereof, or what disposition

said F. Augustus Heinze and Arthur P. Heinze are mak-

ing of said proceeds. And says that no ores which haive

been extracted from the Tramway or Snohomish lode
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claims have been mixed with other ores until after an ac-

count of the amount and assay value thereof had been

taken, and that an account of the amount and assay value

of all ores which have been extracted from either of said

claims has been kept, and that the complainant herein

has been informed thereof. That so far as he is in-

formed it is the universal business custom with mining

companies and mining operators in the Butte camp for

the employees at a mine to refuse admittance to persons

not in the employ of the owner or operator thereof with-

<;ut an order from the oflSce of the company or a super-n-

tendent or person in recognized authority over the mine

and over the employees engaged thereat.

That C. S. Batterman well knows that such is the busi-

ness custom, and that in order to gain admission tv» the

underg'round workings connected with tlie Montana Ore

Purchasing Company's shaft, it was necessary for him

to apply to the office of the Montana Ore Purchasing

Company, or to the superintendent, assistant superin-

tendent, or general manager of said company, and that

if he had applied to this answering respondent he would

have been given permission and would have had no diffi-

culty in obtaining the examination and inspection he de-

sired.
I

Denies that the complainant has no way of ascertain-

ing from what parts of said claims F. Augustus Henize

and Arthur P. Heinze are extracting ores, or what min-

ing operations they are carrying on in said ground; and

avers that it has full opportunity, and has, as he is in-

formed and believes, full knowledge thereof, and avers
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that lie and said Arthur P. Heinze have not mined or

extracted any ores from any vein within the lines of the

Michael Devitt claim since the ninth day of June, 1899,

when the complainant herein notwithstanding that said

0. S, Batterman and others of its employees had there-

tofore admitted the existence of the apex of the ore bod-

ies upon which he and the said Arthur P. Heinze were at

the time engaged in mining to be in the Snohomish lode

claim procured and served upon them a restraining

order enjoining them from further mining on said vein.

Denies that he and said Arthur P Heinze, or either

of them, have completely ousted the Butte and Boston

Consolidated Mining Company from the underground

workings of the Snohomish and Tramway lode claims

from which they are extracting ore or that they ex-

cluded it therefrom but alleges that on the twenty-

seventh and thirtieth days of June, 1899, and before

any notice or knowledge of this application, they noti-

fied and invited it to enter and inspect said underground

'Workings, and that he and said Arthur P. Heinze are

willing to give them all reasonable inspection and ex-

amination thereof.

And alleges that upon it coming to the knowledge of

this respondent that a demand had been made upon

the foreman at the Rarus mine for the admission of the

representative of the complainant herein into the un-

'derground workings of the Tramway and Snohomish

lode claims, that respondent gave orders to said foreman

to admit such representative and so notified the com-

plainant. Denies that he and the said Arthur P. Heinze
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are converting to their own use or liave converted to

their own use all of the ores extracted from said min-

ing claims; and alleges that on or about the twenty-

•seventh day of June, 181M), he notified the complainant

that the portion of ore claimed by it would be stored

until the actual costs of mining the ore from the Tram-

way and Snohomish lode claim had been ascertained.

That said portion of tli(> ore has been stored and that

on the eighth day of July, 1899, he mailed to the com-

plainant a statement of the costs of mining the ore

and requested payment of the amount due for mining

the portions which it claims and offered upon the pay-

ment of said amounts and the payment by complainant

•of the actual cost of mining tlie ore stored and the

actual cost of mining the ore in the future to deliver

the portions claimed by the complainant on the dump.

Wherefore, he prays that said application for the

api>ointment of a receiver and for an injunction be de-

nied and that he have his costs and disbursements

herein.

McHATTON & COTTER,

CLAYBERG .vt CORBETT,

CHAS. R. LEONARD,

Solicitors and Counsel.

State of Montana, ]

Xss.
County of Silver Bow. J

F. Augustus ITeinze, being sworn, upon oath deposes

and says: that he had read the foregoing answer and

that the same is true except as to matters and things
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therein stated upon iuformatioB and belief and that as

to thoise he believes it to be true.

F. AUG. HEINZE,

Subscribed and sworn to before me this 11th day of

July, 18i9'9.

JOHN J. McHATTON,

(Notary Public in and for Silver Bow County, Montana.

[Endorsed]: Title of Court amd Cause. Answer of F.

A. Heinize et al. to Order to Show Cause. Filed July

13, 1899. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 27th day of July, 1899,

the following order was duly made, entered and

filed herein, being as follows, to wit:

In, the Circuit Court of the United States, Ninth Circuit,

District of Montana.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of William J. McNamara, Deceased,

JOHN McNAMAKA, DANIEL W. CONNOLE,

CATHERINE SULLIVAN, JOSEPH CONNOLE,

JOSEPH A. LEWIS, EDMOND B. SMITH, THE
OLD COLONY TRUST COMPANY, and THE
BUTTE, ANACONDA AND PACIFIC RAIL-

WAY COMPANY,
Defendants,
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F. AUGUSTUS HEINZE, Admiuistrator of the Estate

of James Larkin, Deceased, aud CLARA A. LAK-

KIN,

Cross-complainants,

yft.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS, and THE OLD

COLONY TRUST COMPANY,
Defendants.

Order Appointing Receiver.

In the above-entitled action, the complainant herein

having filed its petition and application for the appoint-

ment of a receiver to take charge of and operate the

Snohomish and Tramway lode claims, described in the

original bill herein, and in the bill of the cross-complain-

ants above named, and to take charge of the ores ex-

tracted from said claims, and for further relief as shown

by the said petition herein on file, and the matter coming

regularly on for hearing on the 13th day of July, 1899,

before the above-entitled Court, at the courtroom of said

Court in Helena, Montana, and it appearing to the Court

that due notice of the application for the appointment of

said receiver had been given to the said Daniel W. Con-

nole, Catherine Sullivan, Joseph Connole, Joseph A.

Lewis, F. Augustus Heinze, F. Augustus Heinze, as ad-

ministrator of the estate of James Larkin, deceased, and

Clara A. Larkin, and the said F. Augustus Heinze, and

the said F. Augustus Heinze, as administrator of the es-

tate of James Larkin, deceased, appearing at said hear-

ing in person and by his attorney, John J. McHatton,
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and the said Clara A. Larkin appearing by her attorney,

John J. McHatton, and the complainant appearing by

its counsel, and the Court having heard the evidence of-

fered on behalf of the complainant and the said defend-

ants, and cross-complainants and the arguments of coun-

sel and being fully advised in the premises:

It is hereby ordered that John S. Harris be, and he is

hereby, appointed receiver of this Court of all and singu-

lar all right, title, and interest in and to the Tramway

lode claim, and the Snohomish lode claim, which is

claimed by the complainant herein, and which is also

claimed by the cross-complainants, F. Augustus Heinze,

as administrator of the estate of James Larkin, de-

ceased, and Clara A. Larkin, in their cross-complaint,

filed in this action, and which interests are described

as follows, to wit:

An undivided one-half interest in and to the Snoho-

mish lode claim, lot number 192, situated in Silver Bow

County, Montana, and an undivided two-thirds interest

in and to the Tramway lode claim, lot number 180, sit-

uated in Silver Bow County, Montana, together with all

veins and ore bodies belonging to said claims, or either

of them, or having their tops or apices therein, and also

all ores upon the dumps of said mines, or either of

them, together with all appurtenances, tenements, and

hereditaments appertaining or belonging to said lode

claims or either of them.

The said receiver is hereby authorized and directed to

enter into the possession of said lode claims, and all

veins belonging thereto, together with all underground

workings therein, and of the property above described.
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with the other tenants, in common, of said property, F.

Augustus TTeinze, and any persons claiming under him,

since the commencement of this action.

And the said receiver is authorized to operate and

miii(» any portions of the said lode claims, or either of

them, not now being mined or worked, by the said co-

tenants, F. Augustus Heinze, and all parties claiming

under him, since the commencement of this action, or

either of them, or their agents, representatives, or

lessees, and to take charge of all ores which may be

extracted by him from said mines, and to have the same

reduced or smelted subject to the right of the said co-

tenants to receive their proportionate share of all ores

upon the dumps upon the payment of the actual reason-

able cost of mining and hoisting the same, or subject

to an accounting to nonjoining cotenants for their pro-

portionate share of the net profits of said mining opera-

tions, and the said receiver shall sell, dispose of, or have

reduced or smelted the said ore or ores extracted from

said claims, or either of them, so as to realize the most

money therefrom, and after paying the expenses inci-

dental to tlie conduct of such mining business to hold

the proceeds arising therefrom pending the determina-

tion of the issues of this action.

And the said receiver is further authorized and di-

rected to receive and demand of said cotenants, F.

Augustus Heinze, and all parties claiming under him,

since the commencement of this action, or either of

them, or their agents or lessees, his proportionate share,

to wit, two-thirds in the Tramwav lode claim and one-
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half in the Snohomish lode claim, on the dump of all

ore or ores which may be extracted from said prem-

ises, or from any veins claimed to belong thereto, by

the said cotenants of either of them, or their agents or

lessees.

It is further ordered that the said F. Augustus Heinze

and all parties claiming under him since the commence-

ment of this action, or either of them, or their agents,

or any person or persons claiming under them or either

of them, shall deliver to said receiver, his agents, rep-

resentatives or lessees, two-thirds of the ore extracted

from the Tramway lode claim, or from any veins be-

longing thereto, or having their tops or apices within the

said Tramway lode claim, and one-half of all ore ex-

tracted from the Snohomish lode claim, or any veins be-

longing thereto or having their tops or apices within said

Snohomish lode claim, upon the dump upon the same

being hoisted or otherwise removed from the said prem-

ises.

And the said receiver is authorized and directed to, as

soon as possible after his appointment and qualification,

take and receive said ores as the same shall be mined

from said premises, and to sell, reduce, or otherwise con-

vert into money as the said receiver shall deem best, and

so as to realize the most therefrom, the said ores so re-

ceived and shall on the 21st day of each and every month,

beginning on the 21st day of August, 1899, pay to the

said P. Augustus Heinze, and those claiming under him,

or their agents, duly authorized, his proportionate share

of the actual and reasonable cost of mining and hoist-
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ing the said ores, so delivered during the month pre-

vious thereto.

That the said F. Augustus Ileinze, and all persons

<'laiming under him since the commencement of this ac-

tion, their representatives or agents, and all persons

claiming under them or either of them, shall at all

times afford the said receiver, his agents or representa-

tive, full and free access to said premises, and all un-

derground workings thereon, and all workings on veins

belonging thereto, in the actual control or possession of

the said cotenants, their representatives or persons

claiming under them, for the purposes of inspecting the

said mining operations therein conducted, and of sam-

pling the same, and of obtaining any and all informa-

tion in connection with said mining operations, and the

cost thereof, wliich said receiver shall deem necessary.

It is further provided that in case mining operations

now being carried on by the said F. Augustus Heinze

and those claiming under him since the commencement

of this action in said lode claims, or any portion there-

of, or any veins having or claimed to have their tops or

apexes in said claims, or either of them, and in case of

any further operations being conducted or carried on in

said premises, or any portion thereof, or in any veins

belonging thereto by F. Augustus Heinze, or those claim-

ing under him, since the commencement of this action,

shall be conducted or carried on through the shaft and

openings belonging to or in the control of or through

the agency of any other company or persons:

That the said receiver, his agents or representatives,
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shall be afforded at all times, full and free access

through the shaft and openings of the said company,

(or persons through whose workings or agency said

working is done) to any and all workings of the said

Tramway and Snohomish lode claims, or upon any veins

belonging thereto or claimed to have their tops or

apices therein, for inspection and other purposes.

The parties to this action, and all their agents, rep-

resentatives, and all parties interested or claiming to

be interested in said Snohomish and Tramway lode

claims, or either of them, their agents and represen-

tatives, are hereby restrained and enjoined from inter-

fering with said receiver in the performance of his

duties as aforesaid, and from withholding, in any man-

ner, the possession of said premises or any portions

thereof, or any of the underground workings thereon,

or upon any veins claimed to belong to said lode claims,

or either of them, from said receiver, and from in any

manner whatsoever hindering or delaying the said re-

ceiver in the maintenance or control of the said interest

in said mines, or either of them, or from the perform-

ance of any of his duties as hereinbefore set forth.

Said receiver is hereby fully authorized and ordered

to institute and prosecute all such proceedings and

causes of action as he may deem necessary to carry out

the duties of his said appointment and to defend all ac-

tions instituted against him as such receiver.

For the purpose of carrying on and conducting and

performing the duties of said receivership as in this or-

der specified, the said receiver is hereby authorized and
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permitted to incur an indebtedness not exceeding the

sum of ten thousand dollars, or such further sum as the

Court may hereafter direct, and for the purpose of se-

curing said indebtedness is authorized to issue receiver's

certificates, not, however, to exceed the sum hereinbe-

fore specified or such sum as the Court may hereafter

order or direct, said certificates to bear interest at a

rate not to exceed eight per cent (8%) per annum.

It is ordered that the said receiver hereby appointed

shall within ten days from the date hereof execute and

file a bond in the sum of twenty-five thousand dollars,

for the faithful performance of his duties as such re-

ceiver, and to be approved by the clerk of this Court.

And the said complainant herein, the Butte and Bos-

ton Consolidated Mining Company, is hereby given per-

mission and leave to at any time, upon five days or other

such notice as may be ordered by this Court, make ap-

plication to this Court for an extension of such receiver-

ship, to the whole of the property in controversy in this

action, or for an extension or modification of the powers

and duties of the said receiver as herein set forth.

Done this 27th day of July, 1899.

(Sd.) HIRAM KNOWLES,
District Judge.

[Endorsed] : No. 47. Title of Court and Cause.

Order appointing receiver. Filed and entered July

27th, 1899. Geo. W. Sproule, Clerk.
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And thereafter, to wit, on the 26th day of February,

1900, an aj^plication for the extension of the re-

ceivership was filed herein, being as follows, to wit:

In, the Circuit Court of the United States, Ninth Circuit,

District of Montana.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of William J. McNamara, Deceased,

JOHN McNAMARA, DANIEL W. CONNOLE,

CATHERINE SULLIVAN, JOSEPH CONNOLE,

JOSEPH A. LEWIS, EDMOND B. SMITH, THE
OLD COLONY TRUST COMPANY, and THE
BUTTE, ANACONDA AND PACIFIC RAIL-

WAY COMPANY,
Defendants,

F. AUGUSTUS HEINZE, Administrator of the Estate

of James Larkin, Deceased, and CLARA A. LAR-

KIN,

Cross-complainants,

VS.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS, and THE OLD

COLONY TRUST COMPANY,
Defendants.



130 /•'. Atif/iisfiis; llfiiizr rt ah r.<f.

Application for Extension of Receivership.

Now comes the complainaut, Butte and Boston Con-

solidated Mining Company, in the original action and

the defendant in the cross-complaint of the cross-com-

plainants, F. Augustus Heinze, administrator, and Clara

A. Larkin, and moves the Court to extend the authority

of the receiver heretofore appointed for the interests

claimed by complainant, Butte and Boston Consoli-

dated ^Jining Company, in the Snohomish and Tramway

lode claims, described in the original bill herein and the

cross-complainant's bill, over the whole of said Snoho-

mish and Tramway lode claims, and to direct and em-

power said receiver to take and assume possession and

control of the whole of said Snohomish and Tramway

lode claims, and to operate the said Snohomish and

Tramway lode claims, and to take charge of all ores ex-

tracted from said claims and from any veins belonging

thereto, or having their tops or apexes therein and gen-

erally, to have the supervision and control of said lode

claims and the proceeds thereof, pending the determina-

tion of the several issues in this cause; to pay all ex-

penses incident to the mining of said properties and to

hold the proceeds arising therefrom, for the respective

parties thereto, in accordance with the several interests

in said claims, and with full power and authority to

hold, control, and operate said several properties, and

to hold and retain the proceeds arising therefrom, for

the benefit of the several parties to this litigation, until

it shall finally be determined who is entitled thereto,

and with such other power and authority as to the Court

may seem proper with which to invest the said receiver.
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The said Butte and Boston Consolidated Mining Com-

pany a.lso moves the Court to enjoin and restrain all par-

ties interested, or claiming to be interested in said quartz

claims, from mining or extracting any ores therefrom, or

from withholding the possession thereof from the re-

ceiver, or from interfering v.ith said receiver in the oper-

ation and control of said mines and the products arising

therefrom, and to order each and all of said parties, their

agents, representatives, and employees to immediately

and forthwith, upon the making of said order extending

the authority of said receiver over the whole of said Sno-

homish and Tramway lode claims, to deliver the said

property and all of its undergtround workings to the said

receiver.

This application is made upon the affidavit of C. S.

Batterman filed herewith, and upon all of the files and

papers in this cause, and upon such proofs as the Court

may hear upon this application on the part of the sev-

eral parties to this litigation.

KANSOM COOPER,

Of Great Falls, Montana, and

FORBIS & EVAXS and

W. H. DeWITT,

Of Butte, Montana, Attorneys for Butte and Boston

Consolidated Mining Company.

[Endorsed] : Xo. 47. Title of Court and Canse. Ap-

plication for extension of receivership. Filed and en-

tered February 26th, 1900. Geo. W. Sproule, Clerk.

By T. B. Stephens, Deputy Clerk.
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And thereafter, to wit, on the 2Gth day of February,

1900, ail affidavit of C. S. Batterman was filed here-

ini, beimg as follows, to wit:

/// iJic Circuit Court of the United States, Ninth Circuit,

District of Montana.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FORiBIS, as Executor of the Last Will and Tes-

tament of WILLIAM J. McNAMARA, Deceased,

JOHN McNAMARA, DANIEL W. CONNOLE,

CATHARINE SULLIVAN, JOSEPH CONNOLE,

JOSEPH A. LEWIS, EDMOND B. SMITH, THE
OLD COLONY TRUST COMPANY, and THE
BUTTE, ANACONDA AND PACIFIC RAIL-

WAY COMPANY,
Defendants.

F. AUGUSTUS HEINZE, Administrator of the Eistate

of JAMES LARKIN, Deceased, and CLARA A.

LARKIN,
Oross-complainants,

vs.

PUTTE AND BOSTON CONSOLIDATED MINING
COMPANY, JOHN F. FORBIS, and THE OLD
COLONY TRUST C:OMPANY,

Defendants.
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Affidavit of C. S. Batterman.

State of Montana, "]

County of Silver Bow. J

C. S. Batterman, being duly sworn, deposesi and says

that he is the assistant superintendent of the Butte and

Boston Consolidated Mining Company, a corporation,

and has been such assistant superintendent for more

than two (2) years last past.

That siaid Butte and Boston Consolidated Mining Com-

pany is the complainant in the original complaint in the

above-entitled action, and the idefendant in the cross-

eomplaints of F. Augustus Heincze, administrator of

the estate of James Larkin, deceased, and Clara A. Lar-

kin, in the above-entitled action.

Affiant further says that on or aibout the 30th day of

June, 1899, this affiant, for and in behalf of the said Butte

and Boston Consolidated Mining Company, as its assist-

ant superintendent, made and caused to be filed in this

court, an affidavit and petition, a copy of whic'h is here-

unto annexed, marked Exhibit ''A," and made a part

hereof, to all intents and purposes the same as though

said affidavit were set out herein word for word, to which

affidavit, for greater certainty, reference is hereby made.

That upon the filing of said affidavit in this court a mo-

tion was made based thereon for the appointment of a

receiver for the Snohomish and Tramway mines situated

in Silver Bow County, Montana. That thereupon an or-

der to sihow cause was issued out of this court directed

to all of the above-named defendants, and particularly
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to F. Augustus Heinze and Arthur P. Ileinze, and F. Au-

onistus Ileinze, administrator of the estate of James Lar-

kin, deceased, and Clara A. Larkin, requiring said de-

fendants to be and appear in this court on the 10th day

of July, 1S99, then and there to show cause, if any they

had, why a receiver should not be appointed for said

Snohomish and Tramway mines. That said defendants

duly apx>eared by their counsel and in person, and such

proceedings were had in this court that said motion was

heard and taken under advisement on the 13th day of

July, 1899, and after being duly considered by the Court,

an order was made and entered by this Court on the 2Tth

day of July, 1899, whereby a receiver vras appointed for

the two-thirds interest in the Tramway mine, claimed by

the plaintiff, the Butte and Boston Consolidated Mining

.Company, and for the one-half interest in the Snohomish

claimed by the said Butte and Boston Consolidated Min-

ing Company; and one John S. Harris was appointed as

.such receiver, who thereafter immediately qualified foi-

and accepted said trust and ever since has been, and now

is, engiaged in administering said trust; a copy of which

.order of this Court is hereunto annexed, marked Ex'hibit

"B,'' and made a part of this affidavit; the same for all

intents and purposes as though it was set out herein,

word for word, to which said order appointing said re-

ceiver, for greater certainty, reference is hereby made.

Affiant further says that F. Augustus Heinze and Ar-

thur P. Heinze, who are the owners of one-half interest

in the said Snohomisih mine and of a one-third interest in

the said Tramway mine, since the appointment of said
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receiver, and for a long' time prior thereto, have been en-

gaged and still are engaged in mining and extracting

,ores from the said Snohomish and Tramway mines.

That since the appointment of said receiver, under the

^authority conferred upon him by said order appoint iuu

,said receiver, said receiver has been entitled to receive

two-thirds of all the ores mined from the said Tram-

,way mine and one-half of all the ores mined from said

Snohomish mine by the said F, Augustus Heinze and

Arthur P. Heinze, upon the dump of said mines, and

said receiver has been since his appointment and still

is endeavoring to discharge his duty as such receiver and

receive the ores to which he is entitled under said order.

Affiant alleges, on his information and belief, that it

has been impossible for said receiver, since bis said ap-

pointment, and will be impossible so long as his receiv-

ership in said mines extends only to the interests

claimed by the said Butte and Boston Consolidated Min-

ing Company, to receive the shares of the ores of said

mines to which he is entitled under said order, by rea

son of the fraudulent acts and practices of the said F.

Augustus Heinze and Arthur P. Heinze, the cotenants

who are engaged in mining and extracting ores from said

mines. That since the appointment of said receiver said

cotenants, so as aforesaid engaged in mining and ex-

tracting ore from said Snohomish and Tramway mine?^,

have, whenever am opportunity offered therefor, secretly

and surreptitiously extracted ores from both of said

mines and converted the same to their own use, without

deliverino; to said receiver the share thereof, or any
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thereof, to AVhicli said receiver under said order is en-

titled; and tliis affiant alleges on his information and

belief that the ores and minerals so extracted and fraud-

ulently converted to their own use by said F. Augustus

and Arthur P. Ileinze, amounted to a <^reat many hun-

dred tons and were of great value.

Affiant further says that on his information and belief

during the entire time since the appointment of said re-

ceiver, and especially durinrj,' the mo'nths of October

and November, 1899, said mining cotenants, F. Augustus

and Arthur P. Ileinze, by fraudulent connivance with

their employees, secretly and clandestinely removed

from such mines, large quantities of first-class ore, by

covering the tops of the cars containing the same, witli

waste and dirt taken from the Minnie Healy mine, a

mine adjoining the Tramw^ay mine, and hoisting the

Kame to the surface, pretending that the same was

waste, and tihereby deceiving said receiver and his em-

ployees, and depriving said receiver of said ores, which

he was entitled to receive. That in order to enable said

receiver to watch the mining operations of said mining

cotenants and to enable him to obtain any reasonable

proportion of the ores, to which he is and was entitled

under said order appointing him, said receiver has been

comipelled and is now compelled to employ a largie

number of inspectors in said mines, where the

ore is being mined and placed in cars for hoisting

to the surface, and also to liave other watch-

men and inspectors upon tlie surface where said ore is

hoisted for the like purpose; and that the employment
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of said inspectors and watchman is a useless and heavy

burden upon the shares in said mines, which said re-

ceiver represents, and affiant alleges, on his information

and belief, that the wages of said watchmen and in-

spectors amount to in the neighborhood of |2,000.00 per

month.

Affiant further says that all of the ores extractod by

said mining cotenants from said Snohomish and Tram-

way mines have been hoisted by said miningi eotenantw

to the surface by means of the shafts and hoisting works

of the Montana Ore Purchasing Oomp'any, situated upon

the Riarus mine, a mine adjoining the said Snohomish

and Tramway mines, and that the said F. Augustus and

Arthur P. Heinze are the officers and joint stockhold-

ers of the said Montana Ore Purchasing Company, own-

ing and controlling the majority of its stock and con-

trol its affairs.

That the said mining cotenants, F. Augustus and

Arthur P. Heinze, since the appointment of said receiver

have made exorbitant charges for the services performed

by said M. O. P. Company in and about the hoisting

and traming of said ores taken from said Snohomish

and Tramway mines, and have presented and demanded

pay for fraudulent and fictitious claims for pretended

expeniditures and services, claimed to have been ren-

dered, for the purpose of depriving the said oiwners of the

shares of said Snohomish and Tramway mines, claimed

by the Butte and Boston Consolidated Mining Company,

out of their just proportion of the ores of said mines.

That the presentation of said false and fictitious claims
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to said receiver and this Oaui-t has resulted in numerous

hearings and couteste over the charges and ai-counts pre-

sented b}- said mining eotenants and said M. O. P. Com-

pany, and have resulted in taking up much of the time

of this Court; and affiant is informed and believes that

unless the authority of the said receiver be extended to

the whole of said Smohomis'h and Tramway miners, there

will result a multiplicity oi contentionis and hearings

before this Court between said receiver and said mining

eotenants, said M. O. P. Company, for the purpose of de

terraining the just amounts chargeable against tlie

shares of said mines controlled by said receiver; and af

fiant believes that it will be imposisible for this Court to

protect said receiver, even by the exercise of its utmost

vigilance, from the fraudulent claims of said M. O. P.

Company and said mining eotenants.

Affiant further says that many of the claims and

charges which are eonsitantly being made by said mining

eotenants, on behalf of the said M. O. P. Company, for

service rendered or pretended to be rendered by said ^I.

O. P. Compf\ny in hoisting, tramingi, and moving the ores

extracted from said Snohomish and Tramway mines, are

of such a nature that while affiant is satisfied the same

are fraudulent and unfounded in right or fact, yet it is

impossible for the Butte and Boston Consolidated Alin-

ing Company, or the receiver, to obtain knowledge there-

of or proof sufficient to s'how the fraudulent character

of such claims and charges, because the means by which

the fraudtilent character of said claims and charges

could be proven are entirely within the control of the
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said miningi coteuants and the M. O. P. Company, which

t'hey contnol.

Affiant further says that the Snohomish lode claim

can be worked successfully and econiomically from an

adjoining claim, owned and coulrolled by the said com-

plainant, the Butte and Boston Consolidated Mining

Company, called and known as the Berkeley lode claim.

Tliat sajid Berkeley lode claim is equipped with a good

substantial shaft and hoisting works, and thiatt its work-

ings open into and connect with the workings of said

Snohomish claim, and that all of the workingB aind open-

ings of the Tramway lode claim, which are now being

mined by the mining cotena nits, F, A, and Arthur P.

Heinze, open into the workings of a certain mine owned

by the Boston and Montana Consolidated Copper and

Silver Mining Company, called the Moiinitain View mine,

wihich is equipped with hoisting works and shafts, by

which all of the ores of said Tramway lode claim in the

aforesaiid openings can be successfully and economically

trammed and hoisted by means of the hoisting works

upon said Mountain View claim; and that this affiant

will engage on behalf of the complainant, the Butte and

Boston Consolidated Mining Company, and on behalf of

the said Boston and Montana Consolidated Copper and

Silver Mining Company, that after a hearing by and be-

fore this Court touching the cost of hoisting and tram-

ming the ores from said Snohomish and Tramwiay mines,

respectively, by means of the said Berkeley and Moun-

tain View Workings and hoisting works, respectively,

the said Butte and Boston Consolidated Mining Com-
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pany, and Boston and Montana Consolidated Copper and

Silver Mining Compianj will enter into contracts with

said receiver for hoistin<>- and trammin*^ said ores, at

such rates per ton for all ores hoisted and trammed toe

said receiver by said respective companies as this Court

^hall deem to be reasonable and proper after such hear-

ing, f

That the Tramway mine has thereon a shaft and hoist-

ing plant by which said mine can be operated success-

fully, if the receiver shall deem it advisable to operate

the same by means thereof. That the Snohomish mine

has a shaft of its own, through which its ores can be

mined and extracted and hoisted, and if the receiver

shall desire and deem it advisable to hoist the ores of

said mine by means of said shaft, the Butte and Boston

Consolidated Mining Company will engage to imme-

diately install and put in operation a hoisting plant

suitable for that purpose, and will rent the same to the

receiver at a rental of |G0.00 (sixty dollars) per month

for such time as the receiver may desire to operate said

mine by means thereof.

Affiant fnrtlier says that if the said mining cotenants,

F. A. Heinze, and Arthur P. Heinze, shall demand and

the Court shall deem it advisable to authorize the re-

ceiver to deliver to said mining cotenants one-third of

the ores extracted by him from the Tramway mine and



Thv Buitv (111(1 nostoii Con. ^fiii. Co. c1 al. 117

oiio-half of the ores extracted by him from the Snoho-

mish mine, such receiver could deliver such ores at the

respective dividing lines of the Karus mine, adjoining

said Snohomish and Tramway mines, upon being paid

the just proportion of the cost of mining and extracting

buch ores. i

That it has been, since the appointment of said re-

ceiver, now is and will continue to be impracticable, by

reason of the premises aforesaid, and very injurious to

the complainant, the Butte and Boston Consolidated

Mining Company, to permit the mining cotenants, F. A.

and Arthur P. Heinze, to continue longer to extract,

mine, and hoist ores from said Snohomish and Tramway

mines by means of the hoisting works of the M. O. P.

Company, or otherwise; and that the receiver should

be empowered and directed to take charge of said mines

and the whole thereof, and of all mining operations

therein.

C. S. BATTERMAN.

Subscribed and sworn to before me this 24th day of

February, 1900.

[Seal] JOHN ALEXANDER,

Notary Public in and for Silver Bow County, State of

Montana.
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Exhibit "A."

In the CirciiU Court of the United AS7afc'6-, Ninth Circuit,

District of Montana.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FOEBIS, as Executor of the Last Will and

Testament of William J. McNamara, Deceased,

JOHN McNAMAIiA, JOSEPH CONNOLE,

CATHERINE SULLIVAN, DANIEL W. CON-

NOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,

and THE BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants,

F. AUGUSTUS HEINZE, Administrator of the Estate

of James Larkin, Deceased, and CLARA A. LAR-

KIN,

Cross-complainants,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS, and THE OLD

COLONY TRUST COMPANY,
Defendants.
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ss.

United States of America, "1

State of Montana, ^

County of Silver Bow.

C. S. Batterman, being first duly sworn says on oath:

That he is the assistant superintendent of the Butte and

Boston Consolidated Mining Company, the complainant

in the original cause of action tiled herein, and one of

the defendants in the cross-bill filed by F, Augustus

Heinze, administrator, etc., and Clara Larkin, as herein-

before set forth.

Affiant further says that this action was begun in the

above-entitled court on the 4th day of October, 1897, by

the complainant filing its bill of complaint, and by the

issuance and service of the subpoena upon the defend-

ants herein, and that thereafter upon the 6th day of Oc-

tober, 1897, the complainant filed its amended bill, as

shown in the files in the said cause, in this court.

That this action is brought to obtain a partition of the

Snohomish and Ttamway lode claims, described in said

bill and the amendment thereto and for the sale of the

said claims, and for a division of the residue, after

paying the costs of the action and of reference among

the parties entitled thereto.

That the defendants named in the original cause of

action appeared and filed finswer in said cause of action

;md replications have been filed thereto.

That afterwards, on or about the 31st day of October,

1898, the said F. Augustus Heinze, administrator of the

estate of James Larkin, deceased, and Clara Larkin, filed

their cross-complaint, in said action, against the Butte
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aud Boston Cousolidated Mining Company, Jolin 1\

Forbis, and The Old Colony Trust Comi^any, in which

cross-complaint the said cross-complainants allege the

insanity of James Larkin, predecessor in interest of the

Butte and Boston Consolidated Mining Company, at the

time of tiie execution of the deed by him for a one-half

interest in the Snohomish lode claim, and u two-thirds

inteM'Pt in the 1 lauiway lode claim and prayinii the

Court, upon the issues presented in said cross-complaint,

to set aside and annul the deed executed by the said

Larkin, and to reinvest the title to said undivided in-

terests in the heirs and representatives of the said

James Larkin.

That in the answer of the defendants, Daniel W. Con

nole, Catherine Sullivan, Patrick N. Sullivan, John Mc-

Namara, Bridget McNamara, and Joseph Connole, who

were at the time of the commencement of this action

the owners of an undivided one-half interest in the Sno-

himi.sli and a oue-ihird interest in th\^ Tiaiuway lode

claims, the said defendants alleges that on or about

the 16th day of October, 1897, they had conveyed all

their interest in said claims to F. Augustus Heinze,

which conveyance was made after the commenceineDt

of this action.

That afterwards, on the 21st day of March, 1898, F.

Augustus Heinze, filed herein his cross-bill against the

Butte and Boston Consolidated Mining Company, John

McNamara, Bridget McNamara, Daniel AV. Connole,

Catherine Sullivan, Patrick K. Sullivan, and Joseph

Connole, in which said cross-complaint the said F.



The Butte and BiMou Con. Mm. (Jo. ct al. 151

Augustus Heinze denies the title of tlie Butte and

Boston Consolidated Mining Company to any part of

tlie said Snohomish and Tramway lode claims, and also

setting up facts of his having acquired the interest of

Daniel W. Connole, Catherine Sullivan, Patrick N.

Sullivan, John McNamara, Bridget McNamara, and

Joseph Connole, in and to the said Snohomish and

Tramway lode claims, and asking that he, the said

Heinze, be adjudged the owner of an undivided one-

half interest in the Snohomish lode claim, and a- one-

third interest in the Tramway lode claim, and that if

any partition of said claims should be decreed that he

be entitled to his proportion of the proceeds thereof.

Affiant further states that since the filing of said

cross-complaint on the 21st day of March, 1898, to wit,

the 9th day of January, 1899, the said F.Augustus Heinze

conveyed certain of his interests in said lode claims to

Arthur P. Heinze, but that said conveyance was made

after the commencement of this action, and after the

said F. Augustus Heinze had filed his cross-complaint

in said action.

That the issues in said cause were referred by the

United States Circuit Court, District of Montana, Ninth

Circuit, to the Hon. Henry N. Blake, as a special ex-

.'Mviiner to take ihe testimony therein, and that a great

deal of testimony has been taken upon the issues pre-

sented in the original pleadings, and the amendment

thereto, and in the cross-complaint of F. Augustus

Heinze, as administrator and of F. Augustus Heinze,

and Clara A. Larkin, but that such testimony is not
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yet completed, and that no adjudication of the rights

of the said parties has been made in said cause or at

all.

Affiant further says that on or about the 4th day of

May, 1898, a certain action was begun in the District

Court of the Second Judicial District of the State of

^[ontana, in and for the county of Silver Bow, by James

Lark'n, an insane person, plaintiff, by Richard J. Wat-

son, guardian, ad litem, against the Butte and Boston

Consolidated Mining Company et al., setting upon the

same facts as are set up in the cross-complaint of said

F. Augustus Heinze, administrator and Clara A. Lar-

kin, hereinbefore referred to, and in said complaint the

said plaintiff asked and procured from said District

Court, an injunction against this petitioner, the Butte

and Boston Consolidated Mining Company, from min-

ing in or upon said Snohomish and Tramway lode

claims, and certain veins, alleged to have their tops or

apexes therein.

That said cause was by this petitioner removed into

this Court and subsequently by order of this Court, a

bill of complaint with substituted plaintiffs was filed

herein, substituting said F. Augustus Heinze, as admin-

istrator of the estate of James Larkin, deceased, and

Clara A. Larkin for the original plaintiffs in said cause.

That subsequently on the 16th day of September,

1898, the Judge of this Court, in the said last-men-

tioned action, granted an injunction herein, enjoining

and restraining the defendant, Butte and Boston Con-

solidated Mining Company, and others, from mining or

extracting any ores from within the limits of the
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Snohomish or Tramway lode claims, described in said

complaint, and from certain veins alleged in said com-

plaint to have their tops or apexes within said claims,

and that said injunction order is still in force and

effect, and this petitioner is enjoined by this Court

from extracting any ores from within said claims, or

from certain veins alleged to have their apexes therein.

That this injunction is based upon the allegations of

the said plaintiff in said last entitled cause, to the

effect that said James Larkin was insane at the time

he executed the conveyance to the predecessors in in-

terest of this petitioner, and said injunction was issued

to preserve said property, pending the trial of the

issues in said cause as to the insanity of the said James

Larkin.

That the said Butte and Boston Consolidated Mining

Company is the owner of an undivided one-half interest

in the said Tramway lode claim, and of all veins hav-

ing their tops or apexes therein, subject only to the

claim of said F. Augustus Heinze, and of the said F.

Augustus Heinze, administrator, and of Clara Larkin,

that the said Larkin was insane at the time he con-

veyed said premises to the predecessors in interest ot

your petitioner.

That the said Snohomish and Tramway lode claims

are mineral claims, and are valuable almost exclusively

for the copper and silver ores therein contained, and

that the same contain large and valuable bodies of

copper ores, which are very productive of copper and

the mining of the same is very lucrative.

That notwithstanding the injunction issued by this
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Court against the petitioner, enjoining and restraining

it from extracting the ores from the said claims, the

said defendant, as afliant is informed and believes, F.

Augustus Heinze, and his tenant in common, Arthur

R Ileinze, who are both tenants in common of your

petitioner, entered upon said Snohomish and TramAvay

lode claims and within the boundaries of the Michael

Devitt lode claim, which is owned by your petitioner

and begun to extract large quantities of mineral bear-

ing quartz from said claims, and converted the same to

their own use.

That ever since said first day of June, 1899, and up

to the present time, as affiant is informed and believes,

the said F. Augustus Heinze and Arthur P. Heinze,

have continued to enter upon said Snohomish and

Tramway lode claims, and to extract large amounts of

ore therefrom and to convert the same to their own use.

That the said F. Augustus Heinze and Arthur P.

Heinze have absolutely excluded your petitioner and

its agents from the said Snohomish and Tramway lode

claims, and the underground workings thereon, and

still continue to exclude them and to deny to them any

admissions thereto, and have also excluded them from

all openings made by them in the Michael Devitt lode

claim, upon certain veins, which the said F. Augustus

Heinze and Arthur P. Heinze allege and contend have

their apexes in the Snohomish lode claim.

That as affiant is informed and believes, on or about

the 10th day of June, 1899, the said F. Augustus Heinze

and Arthur P. Heinze, and those operating under them

entered upon certain workings of the said Snohomish
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and Tramway lode claims, aud lu certaiu workings of

the Michael Devitt lode claims aud biilkheaded aud

barricaded or guarded the same, aud ever siuce said

day have refused aud still refuse to permit the peti-

tiouer or its agents to enter upou said workings, or to

inspect or examine or iu any way to have access

thereto.

That as affiant is informed and believes, all of the

ores which the said F. Augustus Heinze and Arthur P.

Heinze, have extracted from the said quartz claims,

have been converted to their own use, aud that this

defendant has not been permitted to have any part,

thereof, or to share the proceeds derived from said

claims or to even inspect the said underground work-

ings, or to sample the ores w^hich have been taken

therefrom or to keep any account thereof.

Affiant further says that the said plaintiff, Butte

and Boston Consolidated Mining Company, has no

means of ascertaining what ores have been or may be

extracted from said premises nor can it ascertain the

grade or qualitj^ thereof, or what disposition the said

F. Augustus Heinze and Arthur P. Heinze are making

of said proceeds.

Affiant further states that whatever ores have been

extracted from the said Snohomish and Tramway lode

claims so far as can be ascertained, have been extracted

through the workings of the Montana Ore Purchasing

Company, on the Rarus lode claim, and have been re-

duced and smelted in the works and plant o'f the Mon-

tana Ore Purchasing Company near Butte City, Mon-

tana. That the said Montana Ore Purchasing Com-
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paiiy is a corporation and that the said F. Augustus

lleinze is the president and general manager thereof

and Arthur P. lleinze is the secretary thereof, and that,

so far as affiant can ascertain, the said ores which have

been extracted from the said Snohomish and Tramway

lode claims have been mixed with other ores and that

no accurate or definite account is being kept, thereof,

so far as the Butte and Boston Consolidated Mining

Company can ascertain.

Affiant further says that on or about the 2Gth day of

June, 1899, the Butte and Boston Consolidated Mining

Company, demanded and requested of the said Montana

Ore Purchasing Company, and of F. Augustus Heinze

(Arthur P. Heinze, (being' absent from Butte City, Mon-

tana), that it be allowed to inspect, survey, and examine

the Sno'homish and Traimway and ^Michael Devitt lode

claim's, or underground workings thereon, and to be per-

mitted to enter upon said ground from any workings

leading thereto, but that said request has not been com-

plied with, and that on the 2:8tli day of June, 1899, this

affiant, in person, undertook to gaiin admission to said

groiund, but found all workings leading tihereto from the

mining operations of the Butte and Boston Consolidated

Mining Company blockaded and barricaded, and that it

was impossible to gain any admission to the workings of

the siaid F. Augustus Heinze and Arthur P. Heinze, in

.the Snohomish and Traanway lode claims, or to ascertain

from what portion thereof the said F. Augustus Heinze

and Arthur P. Heiiiize are extracting ores. That upon

^failing to gain admission to tlie said workings, through
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the mining operations of the Butte and Boston Consoli-

d'ated Miningi Company, affiant applied to those in c'barge

of the shaft of the Montana Ore Purchasing Company, to

be permitted to enter said workings, through the open-

ings of the Montana Ore Purcliatsing Company, but was

denied siaid admission.

That the said Butte and Boston Consolidated Mining

Company has no way of ascertaining from what parts of

said claims the said F. Augustus Heinze and Arthur

P. Heinze are extracting ores, or what mininj^ opera-

tions they are carrying on in said ground, but alleges

upon information and 'belief that they are actively en-

gaged in prosecuting work in said Snohomish and Tram-

way lode claims, and in the Michael Devitt lode claim,

on yiens in said Michael Deiitt lode claim, claime'd by

said F. Augustus Heinze, and Arthur P. Heinze to have

their apexes \\athin the Sno'homisih lode claim, and that

this affiant hias been unable to ascertain just what dis-

position is being made of the ores extracted from said

claims.

Affiant further says that according to the allegations

of the cross-complainant, in the case of F. Augustus

Heinze, Administrator, etc., and Clara A. Larkin, againsl

the Butte and Boston Consolidated Mining Company,

that said Clara A. Larkin is the sole heir of James Lar-

kin, now deceased, and entitled to an^^ interest which

may be recovered under said cross-complaint from the

Butte and Boston Consolidated Mining Company.

That on or about the day of April, 1898, the said

Clara Larkin executed to John J. McHatton, the attor-
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ney for said F. Aiijiustiis Ileiuze, an agreemont wlKM-eiu

and whereby she agreed to execute a proper deed of

conveyance of any interest which she might recover in

said Snohomish and Tramway lode claims, and tJint sub-

sequently on the 3d day of June, 1898, the said John J.

McHatton, assigned and set over to Arthur V. Heinze all

rights acquired by him to said contract with the said

Clara A. Larkin.

AflSant fiirtlier says upon information and belief that

the said Artliur P. Heinze, has departed from the State

of ^lontana, and is now absent therefrom and does not

intend to return to ^loutana for some time in the future.

That by reaison of the facts as hereinbefore stated, the

said F. Augustus Heinze and Arthur P. Heinze, have

completely ousted the Butte and Boston Couisolidated

Alining Company from the underground workings of the

Snohomish and Tramway lode claims, from which they

are extracting ores, as hereinbefore stated, and have ex-

cluded the Butte and Boston Consolidated Mining Com-

pany and its agients and still exclude them therefrom.

(Signed) C. S. BATTEPvMAN.

Subscribed and sworn to before me this 29th day of

June, 1899.

L. ORVIS EVANS,

Notary Public in and for the County of Silver Bow, ^Moii-

tana.
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Exhibit "B."

In the Circuit Court of the United tStates, Ninth Circuit Dis-

trict of Montana.

BUTTE AND BOSTON CONSOIJDATEiD MINING
COMPANY,

Complainant,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMAKA, De^

ceased, JOHN McNAMARA, DANIEL W. CON-

NOLE, CATHERINE SULLIVAN, JOSEPH
' CONNOLE, JOSEPH A. LEWIS, EDMOXD B.

SMITH, THE OLD COLONY TRUST COMPANY,

and THE BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants.

F. AUGUSTUS HEINZE, Administrator of the Estate

of James Larkin, Deceased, and CLARA A. LAR-

KIN,
Cross-complainants,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS, and THE OLD

COLONY TRUST COMPANY,
Defendants.

Order.

In the above-entitle'd action, the complainant herein

having filed its petition and application for the appoint-
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ment of a receiver to take charge of anxl oi>erate the

Suohomisli and Trajiiway lode claims, de'scribed in the

original bill herein and in the bill of the cro«s-complain-

ants ajbove named, and to take charge of the ores ex-

tracted from said claims, and for further relief as sliown

by the said petition herein on file, and the matter com-

ing reglularly on for hearing on tlio 13th day of July,

1899, before the above-entitled Court, at the courtroom

of said court in Helena, Montana, and it appearing to

the Court that due notice of the application for the ap-

pointment of said receiver had been given to the said

Daniel W. Connole, Catherine Sullivan, Joseph Con-

nole, Joseph A. Levi'is, F. Augustus Heinizo, F. Augustus

Heinze, as administrator of the estate of James Larkin.

deceased, and Clara A. Larkin, and the said F. Augustus

Heinze, and the said F. Augaistus Heinze, as adminis-

trator of the estate of James Larkin, deceased, appear-

ing at said hearing in person and by his attorney John

J. McHatton, and; the said Clara A. Larkin api>earing

by her attorney, John J. ;>rcHatton, and the complain-

ant apx>e^rng by its counsel, and the Court having heard

the evidence offered on behalf of the complainant and

the said defendants and cross-complainants, and the

arguments of counsel, and being', fully advised in the

premises:

It is hereby ordered that John S. Harris, be, and he

is hereby, appointed' receiver of this Court of all and

singular all right, title, and interest in and to the Tram-

way lode claim, and the Sno'homish Ictde claim, which ia

claimed by the complainants herein, and which is also
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claimed by the cross-eoinplainiauts, F. Augustus Heinze,

as administrator of tlie estate of James Larkin, de-

ceased, and Clara A. Larkiu, in tlieir crosH-complaint,

filed iu this action, and which interests are described as

follows, to wit:

An undivided one-half interest in and to the Snohomish

lode claim, lot number 192, situate in Silver Bow county,

Montana, and an undivided two-thirds interest in and

to the Tramway lode claim, lot number 180, situated in

Silver Bow County, Montana, to^^ether with all veins

and ore bodies belongiing to said claims or either of them,

or having their tops or apices therein, and also all ores

upon the dumps of said mines, or either of them, to-

g'ether with all appurtenances, tenements, and heredita-

ments appertaining or belonging- to said lode claims, or

either of them.

The said receivei* is hereby authorized and directed to

enter into the possession of said lode claims, and all

veins belongingi thereto together with all underground

wor'kings therein, and of the property above described

with the other tenants in common of said property, F.

Augustus Heinze, and any person claiming under him,

since the commencement of this action.

And the said receiver is further authorized to operate

and mine any portion of the said lode claims, or either

of them, mot now ibeinig minied or worked by the said co-

tenants, F. Augustus Heinae, and all parties claiming

under him, since the commencement of this action, or

either of them, or their agents, representatives, or lessees,

and to take charge of all ores which may be extracted by
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him from said mines, and to have the same reduced or

smelted subject to the right of the said cotenants to re-

ceive their proportionate share of all ores upon the

dumps upon the payment of the actual reasonable cos+

of mining- and hoisting the same, or subject to an ac-

counting; to nonjoining cotenants for their proportionate

share of the net profits of said mining operations, and

the said receiver shall sell, dispose of, or have reduced,

or 'Smelted the said ore or ores extracted from said

claims, or either of them, so as to realize the most money

therefrom, and after paying the expenses incidental to

the conduct of such mining business to hold the proceeds

arising therefrom pending the determination of the is-

sues of this action.

And the said receiver is further authorized and di-

rected to receive and demand of said cotenants, F. Au-

gustus Heinze, and all parties claiming uuder him, since

the commencement of this action, or either of them, or

their agents or lessees, his proT^ortionate share, to wit,

two-thirds in the Tramway lode claim and one-half in

the Snohomish lode claim, on the dump, of all ore or ores

which may be extracted from said premises, or from any

veins claimed to belong thereto, by the said cotenants,

or either of them, or their agents or lessees.

It is further ordered that the said F. Augustus Heinze

and all parties claiming under him since the commence-

ment of this action, or either of them, or their agents,

or any person or persons claiming under them, or either

of them, shall deliver to said receiver, his agent, repre-

sentatives, or lessees, two-thirds of the ore extracted

from the Tramway lode claim or from any veins belong-
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iug thereto, or haviug their tops or apices within the

said Tramway- claim, and one-half of all ore extracted

from the Snohomish lode claim, or any veins belonginj-;

thereto or having- their tops or apices within said Snoho-

mish lode claim, upon the dump upon same being hoisted

or otherwise removed from the said premises.

And the said receiver is authorized and directed to, as

.soon as possible after his appointment and qualification,

take and receive said ores as the same shall be mined

from said premises, and to sell, reduce, or otherwise con-

vert into money as the said receiver shall deem best,

and so as to realize the most therefrom the said ores

so received, and shall on the 2ilst day of eaicli month,

beginning on the 21st day of August, 1899, pay to the

said F. Augustus Heinze, and those claiming under him,

or their agents, duly authorized, his proportionaite share

of the actual and reasonable cost of mining and hoisting

the said ores, so delivered during the month previous

thereto.

That the said F. Augustus Heinze, and all persons

claiming under him since the comniencement of this ac-

tion, their representatives or aglents, and all persons

claiming under them, or either of them, shall at all times

afford the said receiver, his agents or representatives,

full and free access to said premises, and all underground

workings thereon, and all workings or veins belonging

thereto, in the actual control or possession of the said

cotenants, their representatives or persons claiming un-

der them, for the purpose of inspecting the said mining

pperations therein conducted and of sampling the same,
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and of obtaining any and all iul'orniatiou in eounwtion

with said niininj>- operation^*, and the cost thereof, wliirh

said receiver shall deem necessary.

It is further provided that in case mining- operations

now being carried on by the said F. Augaistus Heinzo

and those claiming under him since the commencement

of thisi action, in said lode claims, or any portion thereof,

or any veins having, or claimed to have their tops or

apices in said claims, or either of them, and in case of

any further operations being conducted or eairried on in

said premises, or any portion thereof, or in any veins

belonging thereto, by F. Augustus Heinze, or tliose

claiming under him. since the commencement of thj's ac-

tion, shall be conducted or carried on through the shaft

and ox>enings belonging to or in the control of or through

the agency of any other company or persons, that the

said receiver, his agents or representatives, shall be af-

forded at all times full and free access through the shaft

and openings of the said company or persons through

whose workings or agency said worldnig is done to any

and all workings of the said Tramway and Snohomisth

lode claims, or upon any veins belongino: thereto or

claimed to have their tops or apices therein, for inspec-

tion and other purposes.

The parties to this action and all their agents, repre-

sentatives, and all parties interested or claiming to be
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interested in said SnoliomisJi and Tramway lode claims,

or either of them, their agents and representatives, are

hereby restrained and enjoined from interfering with

said receiver in the performance of his duties as afore-

said, and from withhokling, in any manner, the posses-

sion of said premises or any portions thereof, or any of

the underoTound workings thereon, or upon any veins

claimed to belong to said lode claims, or either of them,

from said receiver, and from in any manner whatsoever

hindering or delaying the said receiver in the mainte-

nance or control of the said interest in said mines, or

either of them, or from the performance of any of his

duties ais hereinbefore set forth.

Said receiver is hereby fully authorized and ordered

to institute and prosecute all such proceedings and

causes of action as he may deem necessary to carry out

the duties of his said appointment, and to defend all ac-

tions instituted against him as such receiver.

For the purpose of carrying on and conducting and

performing the duties of said receivership as in this or-

der specified, the said receiver is herelby authorized and

permitted to incur an indebtedness mot exceeding the

snm of ten thousand (|10,00'0') dollars, or such further

sum as the Court may hereafter direct, and for the

puiT>ose of securing said indeibteduess is authorized to

issue receiver's certificates, not, however, to exceed the
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sum hereinbefore specified, or such sum as the Court

may hereafter order or direct, said certificates to beav

interesit at a rate not to exceed eight per cent C8%) per

annum.

It is ordered that the said receiver hereby nppointed

shall within ten days from the date hereof execute and

file a bond in tlie sum of twenty-fiye thousand
(
|2r),0O0)

dollars, for the faithful performance of his duties as such

rei-eiver, and to be approved by the clerk of this Court.

And the said complainant herein, the Butte and Bos-

,ton Consolidated ^Nfininp,' Company, is hereby jniven per-

mission and leave to at any time, upon five days or othei*

such notice as may be ordered b^^ this Court, nrake ap-

^plication to this Court, for an extension of such receiv-

ership, to the whole of the property iu controversy in

vthis actioui, or for an extension or modification of the

powers and duties of the said receiver as herein set

forth.

Done this 27th day of July, 1899.

(Signed) IT. KX0WLE8,

District Judge.

[Endorsed]: No. 47. Title of Court and Cause. Af-

fid'avit of C. S. Batterman. Filed and entered February

26th, 1900. Geo. W. Sproule, Clerk. By T. B. Stephens.

Deputy Clerk.
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And thereafter, to wit, ou the 15th day of March, 1900,

an order appointing and extending the receivership

was made, filed, and entered herein, being as fol-

lows^ to wit:

In the Circuit Court of the United States, Ninth Circuit Dis-

trict of Montana.

BUTTE AND BOSTON CONSOLIDATEiD MINING

COMPANY,
'Complainant,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De^

ceased, JOHN McNAMAEA, DANIEL W. CON-

NOLE, CATHERINE SULLIVAN, JOSEPH

CONNOLE, JOSEPH A. LEWIS, EDMOND B.

SMITH, THE OLD COLONY TRUST COMPANY,

and THE BUTTE, ANACONDA AND PACIFIC

RAILWAY COMPANY,
Defendants,

F. AUGUSTUS HEINZE, Administrator of the E^ate

of James Larkin, Deceased, and CLARA A.

LARKIN,
Cross-complainants,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS, and THE OLD

COLONY TRUST COMPANY,
Defendants.
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Order Extending Receivership.

In the above-entitled action tlie complainant herein

having filed its petition or application for the appoint-

ment of a receiver to take diarize of and operate the

whole of the Snohomish and Tramway lod(^ claims, de-

scribed in tlie original bill herein and in the bill of the

cross-complainants aibove named, and to extend the an-

thority of the said receiver to and over the whole of the

said Snohomish and Tralmway lode claims, and to take

charg^e of the ores extracted from said claims, and for

further relief ais shoAvn by said petition on file herein,

and the matter cominj^- rejijularly on for hearing on the

13th day of March, 1900, before the above-enititled court

at the courtroom of said court in Butte, Montana, and it

appearing to the Court that due notice of the application

for the appointment of the said receiver and of the ex-

tension of the authority of said receiver, aforesaid, had

been given to the said Daniel W. Comnole, Oartherine

Sullivan, Joseph C'onnole, Joseph A. Lewis, F. Aug.

Heinze, F. Aug. Heinze, as administrator of the estate

of James Larkin, deceased, and Clara A. Larkin, and

Arthur P, Heinze, and the said F. Aug. Heinze, and F.

Aug. Heinze, as administrator of the estate of James

Larkin, deceased, and Arthur P. Heinze appearing at

said hearing, in person and by their attorney, John J.

^[cHatton, and the said Clara A. Larkin appearing by

her attorney, Jcdin J. ^IcHatton, and the complainant

appearing by its counsel, and the Court having heard

the evidence offered on behalf of said complainiant and
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defendants, and cross-complainants, amd the arguments

of counsel, and being; fully advised in the premises:

It is herelby ordered that Jolm S. Harris, who was

heretofore appointed receiver of this court of all and

singular all right, title, and interest in and to the Tram-

way lode claim and the Snohomish lode claims, which

are claimed by the complainants herein and which are

also claimed by the cross-complainants, F. Aug. Heinze,

as administrator of the estate of James Larkin, deceased,

and Olara A. Larkin, in their cross-complaint filed in this

action, and wliich interests are described ais follows, to

wit:

An undivided one-half interest in and to the Snohomish

lode claim, lot No. 192, situated in Silver Bow County,

Mt>ntana, and an undivided two-thirds interest in and to

the Tramway lode claim, lot No. 180, situated in Silver

Bow ICo'iinty, Montana, together with all veins, and ore

bodies belonging to said claims or either of them, or hav-

ing their tops or apices therein, and also all ores upon

the dumps of said mines, or either of them, together with

all tenements, appurtenances, or hereditaments appur-

taining or belonging to said lode claims, or either of

them, be and' is hereby appointed receiver of this Court

of the whole of the said Snohomish and Tramway lode

claims, together with all veins and ore bodies belonging

to said claims, or either of them, or having their tops

or apices therein, and also all ores upon the dumps of

the said mines, or either of them, together with all ap-

purtenances, hereditaments, and tenements belonging to

said lode claims, or either of them.
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The said receiver is lieroby authorized and directed to

enter into the possession of the said lode claims and the

whole thereof, aud of all veins belono|iuig thereto, to-

gether with all underground workings therein and of the

whole of the property above described.

The said receiver is further authorized and empowered

to oi>erate and mine any and all portions of said lode

claims, or either of them, and to take charge of all ores

which may be extracted iby him from the said mines, and

to have the same reduced and smelted and to sell and

dispose of the products of said mines, so as to realize

the most money therefrom, and after payinig all the ex-

penses incident to the conduct of said mining operations

and the smelting! and reducing of the said ores, and. the

expenses of this receivership, to pay to the said F. Aug.

Heinze and Arthur P. Heinze, or either of them, or their

duly authorized agent, one-third ( 1 -3) of the net proceeds

of all ores extracted by the said receiver from the said

Ttamiwa/y lode claim, anid one-half (?) of the net proceeds

of all ores extracted by said receiver from the said

Snohomish lode claim; or the said receiver may, and he

is hereby authorized and empowered if he s<hall deem it

to the best interest and advaintage of all persons inter-

lested in said Snohomish and Tramway lode claims, and

'practicable so to do, deliver to the said F. Aug. Heinze

and Authur P. Heinze, one-half (?) of all ores extracted

by him from the said Snohomish lode claim, and one-

third of all ores extracted by him from the said Tramway

lode claini upon the dumps of the respective lode claims,

or at any other such place or places within said lode



The Buttv (UuJ llo.sloit (Ujii. Mill. Co. vt al. 171

claims or adjaeeut thereto as shall be by the said receiver

deemed practicable, and as shall be agreed upon by and

between the said receiver and the said F. Aug. Heinze

and Arthur P. Heinze, upon beingi paid by the ^aid F.

Aug. Heinze and Arthur P. Heinze one-third (1-3) of the

actual reasonable cost of mining, tramming, and hoisting

the ore extracted by said receiver from the said Ttamway

lode claim, and one-half (|) of the actual reasonable cost

of mining, tramming, and hoistingi all ores extracted h^

said receiver from said Snohomish lode claim, together

with a proportionate share of the cost of this receiver-

ship chargeable to said F. Aug. Heinze and Arthur P.

Heinze. And if said receiver shall determine to deliver

to said F. Aug. Heinze and Arthur P. Heinze (1-3) of all

of the ores extracted from said Tramway lode claim and

one-half (^) of all of the ores extracted by him from the

said Snohomish lode claim, upon the dumps of the said

respective lode claims, or at such other plaice or places

as shall be agfreed upon by aind between the said receiver

and the said F. Aug. Heinze and Arthur P. Heinze, upon

payment by the said F. Aug. Heinze and Arthur P.

Heinze of one-third ( 1-3) of the actual reasonable cost of

mining, tramming, and hoisting all ores extracted by said

receiver from said Tramway lode claim, and one- half (^)

of the actual reasonable cost of mining, tramming, and

hoisting all ores extracted by him from the said Snoho-

mish lode claim, together with a proportionate share of

the cost of this receivership chargeable to the said F.

Aug. Heinze and Arthur P. Heinze.

The said F. Aus;. Heinze and Arthur P. Heinze shall
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upon the 2llst dtU' of each aud evcTj inontli hereafter,

commencinig- with the ^Ist day of March, 1000, i>ay to tht

said receiver their proportionate share of the actual rea-

sonable cost of mining, tramming, and hoisting said ores

so delivered during the month previous thereto, together

with their just proportion of said receivership charge-

able to said F. Aug. Heinize and Arthur P. Heiuze.

And the said receiver shall after paying the expenses

inicident to the conduct of his mining operations in the

said Tramway and Snohomish lode claims, and the cost

of this receivership, hold the proceeds arising from two-

thirds of all ores extracted "by him from the said Tram-

way lode claim, and the proceeds arising from one-half

of the said ore extracted by him from said Snohomish

lode claim, pending the determination of the issues in

this action.

It is further ordered that the said F. Aug, Heinze and

Arthur P. Heinze, and all parties claiming under them

or either of tliem, since the commencement of this ac-

tion, and their agent-s, clerkS', servants, and attorneys,

and all other persons, deliver forthwith to the said re-

ceiver, his agents, representatives, and lessees, full and

complete possession and control of the said Snohomish

and Tramway lode claims, and of all veins, and ores or

ore bodies belonging thereto or having their tops or

apices within said Snohomish or Traniiway lode claims,

or either of them, togietlier with all underground work-

ings in said Snohomish and Tramway lode claims, and

of all ore bodies in each or either of said lode claims,

and of all ores in either or each of the said lode claims
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or belonging tliereto, and the said receiver is hereby au-

thorized amd directed to, as soon as possible, after his

aippointment and qualification, take possession of said

lode claims and of the whole thereof, and of all under-

ground workings therein, and of all ores and ore bodies,

and of all veins therein, and havin'g their tops or aipices

in either of said lode claims, and to proceed with the

miningt and extracting of ores therefrom, and' the said

F. Aug. Heinze and Arthur P. Heinze and all other par-

ties to this action, and all persons claiming under them

or either of them since the conimencement of this action

and their clerk's servants, agents, and attorneys, and all

other persons, are hereby enjoined and restrained from

mining or extracting ores, metals, or minerals in and

from the said Snohomish and Tramway lode claims, or

from or in any veins or ore bodies having their tops or

apices in either of the said lode claims, and from in any

w^ay or manner interfering with the possession of the

said receiver or his mining or other operations in said

lode claims or either of them, or from interfering with

the said receiver in the performance of his duties here-

inbefore set forth, and from withholding in any manner

the possession of the said premises or any portion tliere-

of, or any underground workings therein or thereon, or

upon any vein's claimed to belong to the said lode claims

or either of them, and from in any way or manner what-

soever hindering or delaying the said receiver in the

maintenance or control of the'said lode claims, or either

of them, or from the performance of his duties herein set

forth.
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Said receiver is lierelb}- autliorizeil aiul ordered to insU-

tnte and pi'oserute all such proceeding's and causes of

action as he iiiny deem necessary to carry out the duties

of his said appoinitment, and to defend all actions coin-

memced against him as such receiver.

For the purpose of carrying- on, conducting, and per-

forming the duties of this receivership, as hi this order

specified, the said receiver is hereby authorized and per-

mitted to incur an indebtedness not exceeding the sum of

ten thousand dt)llars, or such further sum as the Court

may hereafter direct, and for the purpo'se of securing

said indebtedness is authorized to issue receiver's certifi-

cates, not, however, to exceed the sum hereinbefore

specified, or such sum as the Court may hereafter order

or direct said certificates to bear interest at a rate not

to exceed eight per cent per anmim.

It is hereby ordered that the said receiver hereby ap-

pointed shall within ten days from the date hereof , exe-

cute, and file an additional bond in the sum of twenty-

five thousand dollars (|25,000.00) for the faithful per-

formance of his duties as such receiver, and to be ap-

proved by the clerk of this Court.

Done this 15th day of March, 1900.

HIRAM KN0WLE8,

District Judge.

[Endorsed]: No. 47. Title of Court ami C^use. Order

appointing and extendinig the receivcM-ship. Filed and

entered March 15th, 1000. Geo. vr. Sproule, Clerk. By

T. B. Stephens, Deputy Clerk.
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And thereafter, to wit, on tlie 4tli day of September,

1901, a decree of sale was signed and ordered en-

tered herein, which said decree of sale is duly en-

tered of final record as follows:

United States of America,

District of Montana, ^

Southern Division.

In the Circuit Court of the United States, Ninth Circuit,

District of Montana, Southern Division.

BUTTE AND BOSTON CONSOLIDATED MINING
COMPANY,

Plaintiff,

vs.

JOHN F. FOPvBIS, as Executor of the Last Will and

Testament of WILLIAM J. McNAMARA, De-

ceased, JOHN McNAMARA, BRIDGET McNa-

MARA, DANIEL W. CONNOLE, CATHERINE

SULLIVAN,PATRICK N. SULLIVAN,JOSEPH

CONNOLE, JOSEPH A. LEWIS, EDMUND B.

SMITH, OLD COLONY TRUST COMPANY, and

the BUTTE, ANACONDA AND PACIFIC RAIL-

WAY COMPANY,
Defendants.

Decree.

This cause came regularly on to be heard upon the

amended bill of complaint of complainant, the petition

in intervention of F. Augustus Heinze, the joint and

several answer of F. Augustus Heinze, administrator
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of the estate of James Larkin, deceased, and Clara A.

Larkin; the joint and several answer of the defendants,

Dnniel W. Connole, Catherine Sullivan and Patrick N.

Sullivan; the joint and several answer of defendants,

John McNamara, Bridget McNamara and Joseph

Connole; the separate answer of the defendant Butte,

Anaconda and Pacific Railway Company; the separate

answer and disclaimer of Joseph A. Lewis and the

separate answer of the defendant Old Colony Trust

Company and the replications of complainant to the

said several answers except the answer of the Old

Colony Trust Company, to which no replication was

filed, thereupon the Court by stipulation of the parties

filed herein, made and entered its order herein refer-

ring this cause to Henry N. Blake, special master, with

directions and instructions to make and return his re-

port upon the evidence taken in this cause together

with his' findings of facts, and conclusions of law

herein, and afterwards the said master made and re-

turned his findings of fact and conclusions of law,

which are in w^ords and fignires as follows, to wit:

FINDINGS OF FACT.

1. That the complainant, the Butte and Boston

Consolidated Mining Company, at the commencement

of this suit was, and is now, a corporation, organized

and existing under the laws of the State of New York,

and a citizen of the State of New York.

2. That the defendant John F. Forbis, at the com-

mencement of this suit was the duly appointed, quali-
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fled and acting executor of the last will and testament

of William J. McNamara deceased, and a citizen

of the State of Montana.
l

3. That the defendants John McNamara, Daniel W.
Oonnole, Catherine Sullivan, and Joseph Connole, at

the date of the commencement of this action were and

are now, citizens of the State of Iowa.

4. That the defendants James A. Lewis and Ed-

mund B. Smith, at the commencement of this action

were, and are now, citizens of the State of Montana.

5. That the Old Colony Trust Company, at the com-

ihencement of this action was, and is now, a corpora-

tion organized and existing" under the laws of the State

of Massachusetts, and a citizen of the State of Massa-

chusetts. '

\''*^'\
r'

6. That the defendant, the Butte, Anaconda and

Pacific Railway Company, at the commencement of this

action, was, and is now, a corporation organized and

existing under the laws of the State of Montana, and a

citizen of the State of Montana.

7. That the defendant John F. Forbis, as such

executor, since the commencement of this action, has

ceased to have, and does not now have, any right, title

or interest in or to the property in the pleadings men-

tioned.

'

8. That the defendants Joseph A. Lewis, Edmund

B. Smith, John McNamara, Bridget McNamara, Cath-

erine Sullivan, Patrick N. Sullivan and Joseph Connole,

since the commencement of this action, have ceased to

have, and do not now have any right, title or interest

in or to the property in the pleadings mentioned.
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0. That F. Aujrnstiis Heinze at the commencoment

of this action was, and is now, a citizen of the State of

^Montana.

10. That the complainant, Butte and Boston Con-

solidated Mininir Company, and F. Augustus Heinze

are now owners in common of the following described

real estate, situated in the county of Silver Bow, State

of Montana, to wit:

All that certain quartz lode claim known as and

called the "Snohomish" lode claim, lot No. 192, situated

in township 3 north, range 7 west, and which is

bounded and described as follows, to wit: beginning at

corner No. 1, a granite stone, from which the corner

common to sections Nos. 7, 8, 17, and 18 in township 3

north, range 7 west, principal meridian, bears north

521 feet distant, thence south fiOO feet; thence north

87 degrees west 818 feet; thence north 600 feet; thence

south 87 degrees east 818 feet to the place of beginning;

expressly reserving therefrom all that portion of the

said described premises which is embraced in the min-

ing claims known as the "Johnstown" lode claim, sur-

vey No. 1252 and the "Rarus" lode claim, survey No.

1270, and the "Never Despair" lode claim, unsurveyed;

the patent of which said "Snohomish" claim is re-

corded in book "C" of patents, page 165, records of

Silver Bow County, Montana.

Also all of that certain quartz lode mining claim,

known as and called the "Tramway" lode claim, lot

No. 180, situated in township 3 north, range 7 west, and

which is bounded and described as follows: Beginning

at corner No. 1, a gTanite stone, and running thence
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south 79 feet to the southeast corner of section No. 7

in township 3 north, range 7 west, 600 feet to corner

No. 2; thence north 87 degrees west 896 feet; thence

north 600 feet; thence south 87 degrees east 896 feet to

the place of beginning; excepting from said premises

however all that portion thereo'f which is embraced

within lots Nos. 127, 173 and 179, the patent of which

said "Tramway-' lode is recorded in book "C" of

patents, page 170, records of Silver Bow County, Mon-

tana, to which reference is hereby made.

11. That the complainant, the Butte and Boston

Consolidated Mining Company, is the owner in fee

simple of the undivided half interest in the said Snoho-

mish lode mining claim, and of an undivided two-thirds

interest in said Tramway lode mining claim, and that

F. Augustus Heinze is the owner in fee simple of an

undivided one-half interest in the said Snohomish lode

mining claim, and o¥ the undivided one-third interest

in said Tramway lode mining claim.

12. That the defendant, the Old Colony Trust Com-

pany, owns and holds a mortgage lien upon the un-

divided interest of the complainant, the Butte and

Boston Consolidated Mining Company, in and to the

said Snohomish and Tramway lode mining claims to

secure an indebtedness of one million five hundred

thousand dollars. Reference is hereby made to ex-

hibit "T," made a part hereo?.

13. That the defendant Daniel W. Connole has and

holds a mortgage lien upon the undivided interests of

said F. Augustus Heinze in and to the said Snohomish
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and Tramway lode miiiiBg claims, to secure an indebt-

edness of fift3-seven thousand one hundred and seven-

teen dollars and fifty cents (|57,117.50). Reference is

hereby made to exhibit "W," made a part hereof.

14. That the ownership of the complainant, the-

Butte and Boston Consolidated Mining Company, and

the said F. Augustus Heinze in the said Snohomish and

Tramway lode mining claims is subject to the rights of

the Montana Railwa}^ Company, and its successors in

interest, to a right of way one hundred feet in width

across the said claims. Reference is hereby made to

exhibit "F," made a part hereof.

15. That the ownership of the complainant, the

Butte and Boston Consolidated Mining Company, and

said F. Augustus Heinze in the said Snohomish and

Tramway lode mining claims, is subject to the rights

of the Montana Central Railway Company, and its

successors in interest, to a right of way one hundred

feet in width across said claims. Reference is hereby

made to exhibit "G," made a part hereof.

16. That the ownership of the complainant, the

Butte and Boston Consolidated Mining Company, and

said F. Augustus Heinze in the said Snohomish and

and Tramway lode mining claims, is subject to rights

of the Butte, Anaconda and Pacific Railway Company,

and its successors in interest, to a right of way across

the said claims. Reference is hereby made to exhibit

"Z," made a part hereof.

17. That the value of said Snohomish lode mining

claim at the commencement of this action, was, and

now is, five thousand dollars and upwards.
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18. That the value of said Tramway lode mining

claim, at the commencement of this action, was and is

now, five thousand dollars and upwards.

19. That the property described in the pleadings is

valuable chiefly for mining purposes, and the produc-

tion of ores, and cannot be divided or partitioned

equitably among the owners, and that a sale thereof is

necessary to fairly apportion its value.

20. That James Larkin, upon the fourth day of May,

1893, made, executed and delivered a deed, conveying

to the Butte and Boston Mining Company, the pre-

decessor in interest of the complainant, said undivided

one-half of said Snohomish lode mining claim, and said

tw^o undivided thirds of said Tramway lode mining

claim; and that said Larkin had then sufiflcient mental

capacity to understand the nature and consequences of

this transaction.

21. That the consideration received by the said

James Larkin, to wit, the sum of twenty-five thousand

eight hundred and fifty dollars (|25,850.00) from said

Butte and Boston Mining Company for said property

described in said deed, specified in finding 20 hereo'f,

was adequate.

CONCLUSIONS OF LAW.

And upon the findings of fact, I make the following

conclusions of law:

1. That the complainant is not entitled to any relief

against the defendants, John F. Forbis, as executor of

the last will and testament of William J. McNamara,

deceased, John McNamara, Catherine Sullivan, Joseph
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Conuole, Joseph A. Lewis, Edmund B. Smith aud Pat-

rick N. {Sullivan.

2. That said F. Augustus Heinze, as the! administra-

tor of the estate of James Larkin, deceased, and Clara

A. Larkin the interveners, are not entitled to an}^ relief

under their cross-bill.

3. That' |the partition, of the property in the plead-

ings and these findings described cannot be made with-

out prejudice to the parties; that the complainant is en-

titled to the relief prayed for in its bill.

4. That the mortgage of the defendant, the Old Col-

ony Tl''ustS ^Company, specified in finding 12 hereof, is a

valid and subsisting lien upon said interests of the cohi-

plainant in said Tramway and Snohomish lode mining

claims.

5. That the mortgage of the defendant Daniel W.

Connol^e, specified in finding 13 hereof, is a valid and

subsisting lien upon the said interests of the said F. Au-

gustus ,Heinze in said Snohomish and Tramway lode

mining claims.

I respectfully recommend that a decree be entered in

accordance with these findings and conclusions in favor

of the complainant, and that proper relief be granted

to the defendants the Old Colony Trust Company and

Daniel W. Connole.

TJie rights of the Montana Railway Company in the

Snohomish and Tramway lode claims referred to and

defined in the 14th finding of fact of the master are as

follows: A right of way, as the same has been surveyed,

located, staked and adopted by the Montana Railway

Company upon, over and across the entire width of the
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Tramway lode claim on the west portion thereof, a dis-

tance of 630.5 feet, more or less.

Also a right of way over the Snohomish lode claim as

the same has been surveyed, located, staked and

adopted, extending across the entire width of said

claim a distance of 599.5 feet, more or less.

The right of way over both of said claims includes

surface ground of fifty feet on each side of the center

of the road bed of the railway. The said rights of way
being for the purpose of operating, conducting and con-

structing a railroad, and for no other purpose, and all

ores, rock, quartz and mineral contained in the ground

below the surface are reserved from the right of way.

The rights of the Montana Central Eailway Company

in the Snohomish and Tramw^ay lode claims referred to

and defined in the 15th finding of fact , of the master,

are as follows, to wit:

A right of way, 100 feet in width (being 50 feet on

each side of the line and route which has been surveyed

and located, marked and staked on the ground), for the

construction, maintenance, operation and management

of a railroad by the Montana Central Railway Com-

pany, over and across the said Snohomish and Tramway

lode claims, and which right of way is particularly de-

scribed, as follows: All that portion of the Tramway

lot Xo. 190 and Snohomish lot 192, quartz lode mining

claims, as follows: A strip of land 1,173 feet, more or

less in length being 650 feet on the Tramway lode claim

and 523 feet on the Snohomish lode claim, and 100 feet

in width beginning on the north boundary of the Tram-

way lode claim at the point of intersection of the Mon-
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tana Central Railway line as surveyed, and located

with the said north line of said claim, running thence

on and across the said Tramway lode claim and Snoho-

mish lode claim 1,173 feet, more or less, with a width

of fifty feet on each side of the center line of the said

railway to the south line of the said Snohomish lode

claim containing an area of 2.69 acres, more or less.

The Montana Central Railway Company has no right

to mine on said right of way, but all minerals, metals

and ores below the surface with the right to explore,

prospect for, work, mine and extract the same are re-

served from said right of way.

The rights of the Butte, Anaconda and Pacific Rail-

way Company in the Snohomish and Tramway lode

claims, referred to and defined in the 16th finding of

fact of the master, are as follows:

An easement for railroad purposes in and over the

undivided one-third (1-3) interest of F. Augustus Heize

in and to the Tramway lode claim, one hundred feet in

width (being 50 feet on each side of the center of the

railway, as the same is now located and established),

the said center line being particularly described as fol-

lows: i

Entering at a point on the south side line thereof

(from which corner, corner number 4 of the Snohomish

lode claim, survey 1,369, lot 192, bears north 87 degrees

Avest 86 feet), and running thence in a northwesterly di-

rection on a line curved to the westward, with 1,910

feet, radius 322 feet; thence in the same direction, with

1,146 feet radius, 299 feet, to a point on the southerly

side line o'f the Smelter claim, survey 1,095, lot 127
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(from which the poiut uf iutersection between said

southerly side line of the Smelter claim and the west-

erly end line of the Tramway claim, survey 1,290, bears

south, 79 degrees 35 minutes west 19 feet). Linear

length, 621 feet; area, 1.43 acres.

Also as easement for railroad purposes in and over the

undivided one-half interest of F. Augustus Heinze in and

to the Snohomish lode claim, consisting of a strip of laiud

across said claim described as follows:

Beginning at a point on the southerly side line of said

Snohomish lode claim (from which the southwest corner,

comer No. three thereof, bears north, 87 degreeis west,

70 feet), and running thence north 87 degrees west, 70

feet to said corner number three; thence due north 135

feet ; thence south ^69 degrees 25 minutes east 21 feet to

corner number three of the Karus claim, lot 179, survey

1270; thence north 25 degrees 40 minutes east 260 feet;

thence in a southerly direction on a line curved to the

westward 1960 feet radius, 375 feet or thereby to the

point of beginning. Linear length, 194 feet; 100 feet

wide, area 0.45 of an acre.

Also a strip of land 100 feet in width, being fifty feet

wide on each side of the corner line of the Butte, Ana-

conda and Pacific Raihvay as the same is now located

and established said center line being more particularly

described as follows:

Entering at a point on the northerly side of the Rarus

claim, lot 179, from which the northeast comer, corner

No. 4 of said Barus claim bears south^ 70 degTces 9

minutes east, 132 feet; running thence in a northerly

direction on a line curved to the westerly with one thou-
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sau'd nine hundred ten (1,910) feet radius, 26 feet to a

point on the northerly side line of the Sniohomish claim

(from' which tlie northwest corner, corner niumber 4,

bears north 87 degrees west 86 feet). Linear length, 26

feet; area 0.06 of an acre.

The rigtht of way of the Butte, Anaconda land Pacific

Railway Company, over the undivided two-thirds inter-

est of the Butte and Boston Consolidated ^Mining Com-

pany, in and to the Tramway lode claim, is particularly

described and defined as follows:

The right of way over the said claim to the extent

necessars^ to the construction, maintenance and ojiera-

tion of the siaid railway as the same is now established

and built, over the said claim.

Also a similar right of way for any additional tracks

and sidetracks which said company may hereafter de-

sire to build, all subject to the following conditions, to

wit:

First: That the said railway company in the construc-

tion of any additionial tracks or sidetracks shall not in-

terfere with any buildings of the said Butte and Boston

Consolidated Mining Company.

Second: In case it shall hereafter become absolutely

necessary to the mining' and working of any of said

claims, to sink ai shaft or shafts thereon, upon the pres-

ent location of the said railway, or in such proximity

thereto as to make it absolutely necessary to move the

track or trafcks of the said railway, then the said tracks

shall be moved by the said railway company at its ex-

pense; provided, however, that the said railway com-
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pany shall not be required to move »aid tiaek or tracks

more thau thirty feet laterall}-, nor for a greater dis-

tance then 200 feet lonigitudinally at any one place, nor

more than once or at one place, on any claim.

Third: That the said Butte and Boston Conisolidated

Mining- Company shall have the right at an'y time to

erect and maintain overhead crossings over and across

the track or tracks of the said railway company, pro-

vided the same be so constructed as to give sufficient

headway and clearance for all trains, to wit, not less

than twenty feet headway above the rails and eighteen

feet clearance, to wit, nine feet on each side from the

center of the track; said trestles or crossings to be

planked or covered so as to prevent the falling of any

material or rock, on the tracks.

The right of way of the Butte, Anaconda and Pacific

Railway Company over the undivided one-^half interest

of the Butte and Boston Comsiolidated Minin'g Company

in and to the Snohomish lode claim, is particnlarly de-

scri<bed and defined as follows:

A right of way over the said claim, to the extent

necessary to the construction, maintenance and opera-

tion of the said railway as the same is now estalblished

and built, over the said' claim.

Also a similar right of way for any additional track

or sidetracks which said company may hereafter desire

to build, all subject to the following conditions, to wit:

First: That the said railway company, in' the con-

struction of any additional tracks or sidetracks, shall

not interfere with any buildings of said Butte and Bos-

ton Consolidated Mining Company.
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Second: In case it shall hereafter become absolutely

necessary to the mining and "working of any of said

claims sink a shaft or shafts thereon, upon the present

location of the said railway, or in such proximity there-

to as t^) make it absolutely necessary to move the track

or tracks of saiid railway, then the said tracks shall be

moved by the said railway company at its expense, pro-

vided, however, that the said railway company shall not

be required to move said track or tracks more than

thirty feet laterally, nor for a gTeater distance than two

hundred feet lonigitudin'ally at any one place, nor more

than once or at one place on any claim.

Third: That the said Butte and Boston Consolidated

Mininig) Company shall have the right at any time to

erect and maintain overhead, crossings over and across

the track or tracks of the said railway company, pro-

vided the same be so constructed as to give sufficient

headway and clearance for all trains, to wit:

Nothing less than twenty feet headway above the

rails auid eighteen feet clearance, to wit, nine feet on

each side from the center of the track, said trestles or

crossingis to be planked or covered so as to prevent the

falling of any material or rock on the tracks.

II.

And afterwards, on the 14th day of March, 1900, the

matter of the approval or disapproval of the findings

and comclusionsi of the said master were submitted to

the Court for its action thereon, and afterwards, on the

20th dlay of May, IDOl, the Court rendered its decision

thereon, approving the findings of the :Master, and or-
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dering a decree of partition and sale in aiccordance with

the prayer of the bill of complaint, and at the s'ame time

entered its order staying the entry of decree, until the

25th day of June, 1901.

III.

^N'ow, on this day of , 1901, the matter

eomingi for hearing upon the application of the com-

plainant foor the entry of a decree herein, id accordance

with the findings of fact amd the conclusions of law of

the Court, and the Court being fully ad'visied as to the

facts and the law in the premises:

It is ordered, adjudged and decreed that the com-

plainlant, the Butte and Boston Consolidated Mining

Company is the oiwner of an undivided one-half interest

in and to the Snohomish lode claim hereinbefore par-

ticularly described, and is also the owner of two undi-

vided thirds interest in and to the Tramway lode claim

hereinbefore particularly described, and that the inter-

vener, F. Augustus Heinze, is the owner of an undivided

one-half interest in and to the Snohomish lode claim,

hereinibefore desicribed, and also of an undivided one-

third interest in the Tramway lode claim hereinbefore

described.

IV.

That the ownership of the said parties, as hereinbe-

fore defined and set forth, is subject to the rights of the

Montana Railway Company, of the ^lontan-i Central

Railway Company, an'd of the Butte, Anaconda and Pa-

cific Railway Company, all of which are hereinbefore set
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foi'tli and (lefiiKMl, and tlio sale hoi-otby ordered to be

made shall be made subject to all of such rigihts.

That the interest of the (^omplaiuanrt, Butte and Bos-

ton Consolidated Mining Company, in and to both the

Snohomish and T'raimiway lode claims, is subject to a

moi'tiiap:e thereon in favor of the OkT Colony Trust Com-

pany; and that tlie interests; of the said F. Aug-ustus

Heinze, in and to both the said Snohomish and Tramway

lode claims, is subject to a mortgage to Daniel W. Con-

nole, both of which mortgages are leins on, said interesits

respectively, and are entitled to the proceeds to be de-

rived from the sale thereof to the extent of the amount

found to be due on the said mortgages up'on the con-

firmation of the sale, ordered to be made under this de-

cree.

VI.

That none of the other defendants have any interest,

right or title in or to the said premises, or any part

thereof. i

vn.

That neither of the properties can be paa-titioned Avith-

ont gr^at prejudice to the owners thereof, and that the

sale of the same in two separate parcels is necessary to

the interests of all parties concerned.

VIII.

It is further ordered, adjudged and decreed that the

said premises hereinbefore described, tlie Snohomish

lode claim and the Tramway lode claim, shall be sold in
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the manner herein directed, it being the intention herein

that the purchaser or purchasers at such sale shall take

and succeed to all property, rights and interests of any

and all of the parties to this action iu and to tlie said

property from and after the date of the confirmation of

the sale, subject only to the rights of the Montana Rail-

way Company, the Montana Central Railway Company,

and the Butte, Anaconda and Pacific Rialway Company

as in this decree hereinbefore set forth, which rights are

preserved to the said railway companies, niotwithstand-

ing this decree anid any sale or conveyance thereunder.

1. The sale of said property in two parcels, ais afore-

said, shall be made iby Henry N. Blake, Esq., who is

hereby appointed IMaster to make, direct and conduct

said sale, anidi to execute and deliver good and sufficient

tranlsfer deeds and conveyanices of the property so sold

to the purchaser or purchasers, or to his or their as-

signs. The Court, however, hereby expressly reserves

the right in cham'bers or term time to appoint any per-

son such master, with like powers in the event of the

death or removal of the master herein appointed or his

inability to act.

2. The said property herein ordered to be sold shall

be offered for sale and sold in; two parcels. The said

Snohomisih lode claim shall be sokl as an entirety in one

parcel, and the said Tramway lode claim shall be sold

as entirety in one parcel. The said sale shall be made

at pwiblic aiuction to the hip/hest bidder nr bidders at tlie

front door of the courthouse in the city of Butte. State

of Montania, on a dav to be fixed by the said master.
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Notice of the time aud place of tlie said sale and de-

scribiu^i' briefl}- the property to be sold aud refeirinu- to

this decree shall be published at least oM-e in each week,

beginniing on any day of the week for the term of four

successive weeks preceding- the day of sale in some news-

paper printed and having a general circulation in Silver

Bow County, Montania, A like notice shall be posted in

three public plaices in Butte city, Silver Bow^ County,

Montaiua.

3. The master may adjourn or postpone said sale

from day to day, or from week to week, and without fur-

ther notice may proceed' with said ^ale ou any day to

which the same may be adjournied.

4. The purchaser shall deposit with the master at

the time of sale, one-half of the amount bid for the pa>

eel, which may be struck off to him, and the balance

shall be paid into court, from time to time, as the Court

may order and direct. Said sale shall be reported by

the master to the Court in term time or in vacation with-

in ten days after such sale, and shall be subject to such

conlfirmation of the Court at any time after ten days

from the filing of the master's report.

5. In case any bidder or purchaser shall fail to make

good' his bid upon the sale being confirmed, or if any bid-

der or purchaser shall fail to comply witli any order of

the Court relating to the paATuents to be made, on the

confirmation! of the purchase, the moneys theretofore

paid by such purchaser on account of the bid shall 'be for-

feited as a penalty for such failure, and the same shall

be held by the ma:-ter, aud shall be applied toward the
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expensesi of resale, and toward makimg" giood any defi-

cienicy or loss in case said property, upon a second sale,

shall be sold for less than that bid at the prior sale, and

such person failing to make good his bid, siha)Il in addi-

tion continlue liable for the payment of any balance of

any deficiency, and for such other damiages as the Court

may see fit to impose by reason of the failure of such

bidder to make g'ood his bid. If the Court shall not con^

firm the sale which shall ibe reported by the roaister, all

sums paid to the master shall be returned to the bidder.

The finlal payment of purchase money shall be made

within ten; days after the confirmation of the sale by the

Court, unless otherwise ordered by the Court.

6. The right is hereby expressly reserved in the

Court to resell the property upon such notice as the

Court shall direct in case the purchiaser at the first sale

shall fail or omit to make lainy payment on account of

any unpaid 'balance of purchase moniey.

IX.

Upon the sale of the said premises, arly party to this

action], either complainant, or defendant or intervener,

may become la purchaser for either of the parcels offered

for sale.

X.

It isi further o^rdered. adjudged and decreed that all

other directions, including the proper adjudications and

direiction's for the distribution of the proceeds of the sale

of said premises, among the several parties herein ad-

judged to ibe the owners of the said premises and among

the mortgagees holding mortgages on the said premises.
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au-d including also the grantint;- of costs ami allowances

to the plaintiff, and to any of the defendants entitled

thereto, be and hereby are reserved until the coming in

of the master's report of sale, and the confirmation

thereof, anid that any party in interest sihall be at liberty

to apply to thi-s Court for further directions or instruc-

tion at the foot of this decree whenever it may become

necessary, and jurisdiction of the cause is retained by

the Court for all suich purposes, and for the x>urpose of

enforcing any provision of this decree.

Inl open court this 4th day of Septemlber, 1901.

HIRAM KNOWLES,

Judge.

[Endorsed] : Title of Court and Cause. Decree for

Sale. Filed and entereil Sept. 4, 1901. Geo. W. Sproule,

Clerk. By T. B. Stephens, Deputy Clerk.
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Anidi thei'eafter, to wit, on the 4th day of September,

1901, a decree dismissing' the cross-bill of F. A.

Heinze et al. was duly entered herein, which said

decree is as folloiwsi, to' wit: '

hi the Circuit Court of the United States, Ninth Circuity

Distriet of Montana, Southern Divimon.

BUTTE AND BOSTON OONSOLIDATED MINING

COMPANY,

]

Plaintiff,

vs.

JOHN F. FORBIS, as Executor of the Last Will and

Testamentt of WILLIAM J. McNAMARA, De-

ceased, JOHN McNAMARA, BRIDGET McNA-

MARA, DANIEL W. CONNOLE, CATHERINE

SULLIVAN, PATRICK N. SULLIVAN,JOSEPH

CONNOLE, JOSEPH A. LEWIS, EDMUND B.

- S:\IITH, OLD COLONY TRUST COMPANY, and

the BUTTE, ANACONDA AND PACIFIC RAIL-

WAY COMPANY,
Defendants.

F. AUGUSTUS HEINZEI, Admimstrator of the Estate

of JAMEiS LARKIN, Deceased, and CLARA A.

LARKIN,
Comiplainants,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY, JOHN F. FORBIS and the OLD

COLONY TRUST COMPANY,
Defendants.
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Decree Dismissing Cross-Bill of F. A. Heinze et a!.

I.

Tliis cause caiiio reo-ularly on for hearinf;- before the

above-enititled court, upon the bill of complaint of the

complainant, and the cross-bill of F. Augustus Heinze,

as the administrator of James Larkin, deceased, and

Clara A. Larkin, and the several answers to the cross-

bills and the replications thereto. The testimony in this

cause having been taken and filed v^-itli the Court, by

stipulation of the parties filed in court, the Court made

its order herein referring; this cause to Henry N. Blake,

special master, with directions and instructions, to make

and return) his report upon the evidence taken in this

cause, together with his findings of fact and conclusions

of law herein. And afterw'ards the said master made

and returned his flnldings of fact and contelusons of law,

and among other findings of fact, found that on the 4th

day of May, 1893, James Larkiui executed and delivered

a deed eonlveying to the Butte and Boston Mining Com-

pany, the predecessors in interest of the complainajnt in

this cause, au undivided one-half of the Snohomish lode

mining claim, and two undivided thirds of the TraniAvay

lode mining claim, and that the said Larkin had then

sufficient mental capacity to understand the nature and

consequence of his trainsaction ; and that the considera-

tion received by the said Larkin, to wit, twentts-five thou-

sand eight hundred and fifty dollars (|25,850.00) from

said Butte aud Boston Mining Comp»any for the property

described in said deed, was adequate. And aS' a conclu-
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sion of law, the said master found tliat tlie interYeners

and cros's-eompilainants Clara A. Larkin and F. Augustus

Heinze, as the administrator of the estate of James Lar-

kin, deceased, are not entitled to any relief under their

cross-bills. And afterwards on the 14th day of March,

1900, the matter of the aipproval or disappToval of the

findings and conclusions of the said master were submit-

ted to the Court for its action thereon, and afterwards

on the 20th day of May, 1901, the Court rendered its de-

cision thereon, approving the findings of the master, and

ordering said cross-bills of the mid interveners and

cross-complainants be dismissed, and at the satme time

entered its order staying the entry of the decree until

the 25th day of June, 1901, and afterwards the entry of

decree was further stayed until the September term,

1901, of this Court.

11.

Now, on this day of September, 1901, the matter

coming on for hearing upon the application of the com-

plainaint for the entry of a decree hereim in accordance

with the flmdingis of fact and conclusions of la(w of the

Court, and the Court being fully advised as to the facts

and the law in the premises:

It is ordered, adjudged and decreed that the cross-bill

of the said F. Augustus Heinze, administrator of the es-

tate of James Larkin, deceased, Clara A, Larkin, be and

the same is hereby disimissed, and that the said interven-

ers anid cross-complainants take nothing by their cross-

bill.
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And it is further ordered, adjudged and decreed that

the said comphiinants do have and recover of the said

F. Augustus Ileinze, as administrator of the estate of

James Larkin, deceasied, and' of Clara A. Larkin, its

costs herein taxed at the sum of four thousand eight

hundred eight 15-100 dollars (|4,808.15).

Dome in open court this 4th day of September, 1901.

HIRAM KNOWLES,

District Judge.

[Endorsed] : Title of Court and Cause. Decree of Dis-

missal. Filed and entered Sept. 4, 1901. Geo. W.

Sproule, Clerk. By T. B. Stephens, Deputy Clerk.

And thereafter, to wit, on the 7th day of November, 1902,

the bill of exceptions of interveners and cross-com-

plainants was filed herein, which said bill of excep-

tions is as follows, to wit:

IN EQUITY

In the Circnit Court of the United t^tates, Ninth Cireidt,

District of Montana,

BUTTE AND BOSTON CONSOLI- \

DATED MINING COMPANY,
j

Complainant,
|

y^ . > No. 47.

JOHN F. FORBIS et al.,

Defendants.

Bill of Exceptions of Interveners and Cross-Complainants.

Be it remembered, that at a regular term of the above-
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entitled court, H. J. Burleigh filed and presented a claim

against John S. Harris, as receiver herein, as follows:

[Title of Court and Cause,]

John S. Harris, Receiver, to H. J. Burleigjh, Attorney at

Law, Dr.

To professional services as solicitor and of counsel for

the receiver, upom the application of F. A. Heinze et als.,

appellants, to the United States Circuit Court of Ap-

peals, sitting at Seattle, Washington, for a supersedeas

or stay against said receiver, and the Circuit Court of

the United States, Ninth Judiciail Circuit, for the Dis-

trict of Montana, to prevent further mining by the re-

ceiver in the Sno'homish and Tramway lode mining

claims, under an order of said Circuit Court, etc., etc.,

and for expenses incurred and paid in traveling from

Butte, Montana, to Seattle, Waisihington, and return,

viz:

For professional services, as above. .. .|300.0O

For expenlses. 50.00

P50.00

Sept. 0, 1902. By casih .$150.00

To balance due 1200.00

Allowed and approved.

October Sth, 1902,

^
JOHN S. HABRIS,

Receiver.

[Endorsed]: Filed October 20th, 1902. Geo. W.

Sproule, Clerk. By T. B. Stephens, Deputy Clerk.
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That said John S. Hairris, receiver, at the same time,

presented a petition to the Court for an order allowing

said claim and dire'ctinig the payment thereof, which said

petition is as follows:

[Title of Court and Cause.]

To the Honorable, the Judgtes of the Circuit Court of the

United States of the Ninth Judicial Circuit, Sitting

Within and for the District of Montana.

The petition of John S. Harris, receiver, over the Sno-

homish and Tramway qwairtz lode mining claims, respect-

fully shows:

That he is the duly appoinited, qualified and acting re-

ceiver over the said Sniohomish and Tramway quartz

lode mining claims, under and hj virtue of an order ap-

pointing him ais such heretofore made and entered by

your ITonioTs in the above-entitled cause.

That in certain proceedings pending before the Circuit

Court of Appeals for the Ninith Judicial Circuit of the

United States, sitting in Seattle, in the State of Wash-

ington!, upon an applicaton by F. Augustus Heinze and

others for a. writ of supersedeas or stay, and to removq

your petitioner as such receiver, your petitioner was

served with a copy of the papers upon which said appli-

cation was based, became a party thereto, and was

obliged to lappear in his own defense thereto.

That thereafter, and for the preservation of his riglits

under his trust, your petitioner deemed it proper, and in

fact it was necessary that he shoTild be represented by

counsel in the proceedimgs then pending in the said A7J-
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pellate Court, and be did employ II. J. Burleigh, Esq., of

Helena, Moutaniai, as his. counsel to represent him in tlie

said proiceeding/s, aiud the said H. J. Burleigh, Esq., did

so represent him before the said Circuit Court of Ap-

peals, at Seattle, Washington, aforesaid, on the lltb day

of Septemtber, 1902, and was engaged in the preparation

of necessary affidavits, exhibits aind briefs beginning

with the 6th day of September, and ending with the 26th

day of September, 1902, and traveled from the city of

Butte, Montana, to the city of Seattle, Washinigtton, and

from there returned to Butte, Montana,, the said journey

being performed by railway.

That the said H. J. Burleigh fully and satisfactorily

performed all of the matters and thing's for which he

was employed iby your petitioner in the premises, and

your petitionier ii^ advised and verily believes that the

said Burleigh is entitled anid should receive a reasonable

compensation for his services in the premises.

That the said Burleigh has presented to your petition-

er his account for his said services and for his expenses

inicurred in the premises, and asks compensiation for the

same in the sum of |300,00 for his services, and the SiUm

of $50.00 for his expenses, making the sum of |350.00 in

the agigregate, and admitting a. credit of $150.00 paid

by your petitioner on account thereof.

That your petitioner has been advised and verily be-

lieves that the said account and the said compensation

asked for is just and reasonable, and that the same ought

to be paid.
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Tiiat whilst your petitiouer is so advised, and so ver-

ily believes, the said account to be just and reasonable,

and that the same ought to he paid, still he is unwilling

to assume the responsibility of paying the same without

first having laid the facts before jouv Honors, and he re-

spectfully prays the advice of this Honorable Court

thereupon.

Wherefore, your petitioner respectfully prays that he

may have an order of this Honorable Court, approving

the said account and authorizing the payment thereof.

And your petitioner, as in duty bound, will ever hum-

bly pray, etc., etc.

JOHN S. HARRIS,

Receiver, ais aforesaid.

[Endorsed] : Filed Oct. 20, Ii9'0i2. Geo. W. Sproule,

Clerk. By T. B. Stephens, Deputy Clerk.

That thereupon! the interveners and cross-complain-

ants filed the following objections thereto:

[Title of Court and Cause.]

Objections to the Petition of the Receiver or the Al-

lowance of Claim of H. J.Burleigh for Attorney Fees and

Expenses in the Matter of the Application for Writ of

Supereedeais.

Come now^ the interveners and cross-complainants, F.

Augustus Heinze, and F. Augustus Heinze, as adminis-

trator of the estate of James Larkin, deceased, and

Clara A. Larkin, anid separately aud severally object to

the petition of the receiver and claim of H. J. Burleigh
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for attorney fees ami expenses in the matter of the ap-

plieationi for a wint of supersedeas, and to the Court

making any order thereon or any allowance to the re-

ceiver therefor, or ordering or directing the receiver to

pay any amount on account thereof, or authorizinig or

directing the receiver to pay any part thereof, or makinig

any order which, in form or effect, would allow said

claim, or any part thereof, or make the same chargeable

against the property oi* funds in the hands or under the

control of the receiver, upon the following grounds:

First: That this Court has no jurisdiction of the mat-

ter presented by said claim, or to make any order there-

on. ,

Second : That said claim is the claim of H. J. Burleigh

and presented to the Court as such, and is not a claim

included in any account of the receiver, or presented by

the receiver to the Court for any order of allowance or

any aiction thereon.

Third: That this Court is without jurisdiction to

make any order of allowance for attorney's fees, or

costs, or expenses to the receiver, except for such prop-

er fees or expenses as have been incurred or paid by

him, and any such allowance must be made upon appli-

cation of the receiver, or in settlement of his accounts.

These interveners and cross-complainants, without

waiver of the foregoing objections, further separately

and severally object to any order of the Court being

made upon said motion of the receiver or claim, or to

any order of allowance thereof, or any part thereof, or

to any order directing the payment o'f the same, or
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any part thereof, or wliicli would in anywise malve

the same a claim against or payable out of the prop-

erty or funds in the hands or under the control of

said receiver, upon the following grounds and for the

following reasons: '

First: Because the orders appointing said receiver

and extending his receivership were made without jur-

isdiction as against them, or either of them.

Second: Said orders were made in excess and in

abuse of the discretion of the Court.

Third: Because the orders appointing said receiver

and extending said receivership, in so far as they di-

rected the receiver to engage in mining, or attempted

to authorize him to carrj^ on mining, and to sell and dis-

pose of the ores from the property, were in excess of

the jurisdiction of the Court and void.

Fourth: Because the receiver is not a party to this

action, and was not a party to said application for a

writ of supersedeas or stay, and had no interest there-

in, and no right to appear or employ counsel to render

any services therein, or to resist the granting of said

writ or stay; and because notice of said application was

given to the complainant herein, and said complainant

appeared upon the hearing of said application and re-

sisted the same, and any costs or expenses incurred in

the resistence thereof must be borne by and taxed

against said complainant, said application having bieen

granted by the United States Circuit Court of Appeals

for the Ninth Circuit.

Fifth: Because this Court did not authorize the re-

ceiver, by any order, to appear on said application or
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to resist the same, or to employ counsel to render any

services therein.

Sixth: Because any employment of said counsel by

said receiver was in excess of any authority which said

receiver had, and any liability to pay counsel fees or

costs to said counsel is a personal one against John S.

Harris, and is not a claim or liability against said re-

ceiver. .

;

Seventh: Because said application, and the granting

thereof, in nowise concerned said receiver as such, and

did not burden him with any personal obligations or re-

sponsibilities, and he had no interest therein; and toe-

cause, by his appearance therein, he took sides with

and joined the complainant in resisting said applica-

tion, and the record of said application shows that he

united with said complainant in resisting said applica-

tion and joined with it in a motion to dismiss the same,

thereby showing that he was not representing all of the

parties as receiver, but was undertaking to represent

the complainant as against these objectors.

Eighth: The intervener and cross-complainant, F.

Augustus Heinze, objects to the allowance of any por-

tion of said claim, or to any order which shall charge

or make the same a charge, or directing the payment

of the same, or any portion thereof, out of the funds

and property in the hands of said receiver, for the rea-

son that he is the owner of an undivided one-half (1-2) of

the Snohomish and an undivided one-third (1-3) of the

Tramway lode claims, and that his right thereto is not,

and never was, disputed in this action, and none of the

costs, expenses or attorney fees of the receiver are or
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should be properly chargeable agaiust him or his in-

terest in said property.

And without waiver of the foregoing, these interven-

ers and cross-complainants separately and severally,

further object that the sum of three hundred (|300.00)

dollars, charged for services, is excessive and unreason-

able; that the sum of fifty (|50.00) dollars, charged for

expenses, is not allowable in any event, the receiver,

and the Court having no authority to allow any amount

for expenses of counsel; and, further, it does not ap-

pear from the claim tiled herein in what such expenses

consist.

Wherefore, they pray that the application made here-

in to the Court be denied.

JAS. M. DENNY,

McHATTON & COTTER,

Solicitors and of Counsel for F. Augustus Heinze and F.

Augustus Heinze, as Administrator of the Estate

of James Larkin, Deceased, and Clara A. Larkin,

Interveners and Cross-complainants Herein.

Service of the foregoing objections acknowledged and

copy received this 18th day of October, 1902.

H. J. BURLEIGH,

Solicitor and Counsel for John S. Harris, Receiver.

[Endorsed]: Filed Oct. 18, 1902. Geo. W. Sproule,

Clerk. By T. B. Stephens, Deputy Clerk.
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That ill support of said objections, they offered and

there was introduced in evidence the motion and peti-

tion for a writ of supersedeas filed in the United States

Circuit Court of Appeals, which motion and petition are

as follows:

[Title of Court and Cause.]

Motion.

Comes now the appellants and petitioners herein, and

moves this Honorable Court, or any or all of the Honor-

able Judges thereof, to make and grant an order herein

staying the orders of the Circuit Court made on the

2Tth day of July, 1899, and the 15th day of March, 1900,

respectively, appointing John S. Harris receiver herein,

and extending his authority as such receiver, and re-

quiring that forthwith said receiver refrain from doing

any work or mining, or breaking, or removing any ores,

rock, earth or mineral from the Tramway or Snohomish

lode claims, or any of the veins or ore bodies belonging

thereto, and from selling or disposing of any of the ores

or minerals therefrom, upon the following grounds and

for the following reasons:

1. That the Circuit Court was without jurisdiction

to make either of said orders or to appoint a receiver

herein, with any of the authority conferred by either or

both of said orders.

2. That said Circuit Court abused its discretion in

making and entering said orders, and each of them, or

allowing John S. Harris, as receiver or otherwise, to

carry on any mining work, or extract, take away or dis-

j)0se of any ores or minerals in either of said claims.
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3. That the making of said orders, or either of them,

or the appointment of a receiver herein, or the continu-

ance of a receiver herein was not, and is not necessary

for the preservation of said property, and that said re-

ceiver has not preserved and will not preserve the

same, but on the contrary has wasted, and will continue

to waste the same and destroy the substance of appel-

lants' estate therein.

4. That by said orders, said Court and said receiver

has improperly and unjustly taken appellant's, F. Au-

gustus Heinze's property from him, and that the same

is now inequitably and unjustly detained from him by

said receiver.

5. That the appointment and continuance of said re-

ceiver has worked and will work injustice to the appel-

lant, F. Augustus Heinze, in the respects afore indi-

cated and in that said receivership has been carried on,

and will be carried on in favor of the appellee herein

and to its advantage over the appellants, and to the ap-

pellant's great and lasting injury.

This motion is made and based upon the petition of

F. Augustus Heinze, appellant, the affidavits of G. H.

Robinson, J. H. Jurgens and B. W. Turner, with the ex-

hibits referred to in said last mentioned affidavit, and

upon the records in this case.

JOHN J. McHATTON,

JOHN W. COTTER,

McHATTON & COTTER,

Solicitors and Counsel for Appellants and Petitioners.
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To the AJbove-named Appellee and to Forbis and Evans,

its Solicitor and Counsel, and to John S. Harris,

Receiver, and to Henri J. Burleigh, his Solicitor

and Counsel:

You and each of you are hereby notified that the fore-

going motion, together with the petition of appellants

for a writ of supersedeas or order to stay, and the affi-

davits of B. W. Turner, G. H. Kobinson and J. H. Jur-

geus, copies of which are herewith served upon solici-

tors and counsel for appellee, will be filed in the above-

entitled court, and will be presented for hearing and

heard by the above-entitled Court or the Judges, or

some of them, at the city of Seattle, State of Washing-

ton, at the courtroom of said court at 10 o'clock A. M,

on the 11th day of September, 1902, or as soon there-

after as the same may be heard.

JOHN J. McHATTON,

JOHN W. COTTER,

McHATTON & COTTER,
Solicitors and Counsel for Appellants and Petitioners.

Service of the foregoing acknowledged and copy re-

ceived at Butte, Montana, this 5th day of September,

1902.

H. J. BURLEIGH,
Solicitor and Counsel for John S. Harris, Receiver.

Service acknowledged and copies received of motion,

petition of F. August Heinze and affidavits of G. H.

Robinson, B. W. Turner and J. H. Jurgens received at

Butte City, Montana, this 5th day of September, 1902.

FORBIS & EVANS,

Solicitor and Counsel for Appellee.
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[Title of Court and Cause.]

Petition for Writ of Supersedeas or Order of Stay Against Ee-

ceiver.

To the Honorable United States Circuit Court of Ap-

peals, Ninth Circuit, and to the Honorable Judges

Thereof:

Comes now the appellants and respectfully petition

this Honorable Court and the Judges thereof to grant

a writ of supersedeas or order of stay herein staying and

enjoining John S. Harris, receiver appointed by the

United States Circuit Court, Ninth Circuit, District of

Montana, from taking any further action under the or-

ders of his appointment or in pursuance thereof, and

from mining, taking away, selling or having treated, or

disposing of in any manner, any ores or minerals from

the Snohomish or Tramway lode claims, described in

the pleadings herein, and for grounds of this petition

your petitioner respectfully states:

1. That this action was commenced on or about the

month of October, 1897, by the appellee against the de-

fendants named in the amended bill of complaint for a

partition or sale of the Snohomish and Tramway lode

claims situated in Silver Bow County, Montana. That

thereafter such proceedings were had in this cause that

your petitioner, F. Augustus Heinze, was allowed to in-

tervene and set up his title to an undivided one-half

(1-2) of the said Snohomish lode claim, and an undivided

one-third (1-3) of said Tramway lode claim. That F.

Augustus Heinze, as administrator of James Larkin,

deceased, and Clara A. Larkin, as the only heir of said
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deceased, were allowed to intervene and to set forth

their claims to the undivided interests in the said lode

claims claimed by the appellee herein, being an undi-

vided one-half (1-2) of the Snohomish and an undi-

vided two thirds (2-3) of the Tramway lode claims; and

that thereafter this cause came on for trial and deter-

mination, and the Circuit Court decreed that said last

named interveners had no right to the said interests in

said lode claims, and that the same belongs to the com-

plainant, the appellee herein, and decreed that your pe-

titioner, F. Augustus Heinze, was the owner of an un-

divided one-half (1-2) of the Snohomish lode claim and

an undivided one-third (1-3) of the Tramway lode claim.

2. That while this action was pending in said United

States Circuit Court, the appellee herein applied to that

Court for the appointment of a receiver, and that said

Court on or about the 27th day of July, 1899, made and

entered its order herein appointing John S. Harris as

receiver, which order is hereby referred to; that your

petitioners then, and at all times hereafter objected to

the appointment of said receiver, and to the action of

said receiver and the said court under said order, and

never acquiesced or consented thereto.

That thereafter, and on or about the 15th day of

March, 1900, said Circuit Court made an order extend-

ing said receivership and appointing said John S. Har-

ris receiver over the entire property, and authorizing

him to take exclusive charge and control thereof and to

carry on mining therein; that the application Tor this

order was resisted by your petitioner, F. Augustus
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Heinze, and that your petitioner then and ever since

has objected to the same, on the ground that the mak-

ing of the same was an excess of the jurisdiction of the

said Circuit Court and an abuse of its discretion, and

in violation of the rights of your petitioner. Said order

extending said' receivership is hereby referred to.

3. Your petitioner, F. Augustus Heinze, alleges that

he is now, and on and' prior to the 2^th day of July, 1899,

was faimiliar with the matter of carryinig on mining oper-

atioms; that he m, and was a mining] engineer, and was

aind is familiar with mines and mininig operations, and

was prior to said 27th day of July, 1899, enigaged for a

number of years m carrying on extensive mining and

mining) operations in Silver Bow County, ^Montana, and

elsewhere; anid that he is and was familiar with the

said Snohomish and Tramway lode claims, and the veins

and' ore bodies ther^eini contained, as exposed by the

mine workingts made therein. That prior to the I'Sth

day of Mairch, 1902, the said Tl^amway and Snohomish

mining claims were under the control and operation of

your petitioner, through the various shafts aind workings

owned by the Miontana Ore Purchasing Company in ad-

jacent ground, which shafts were connected by under-

ground openingis with the workings im the said Sno-

homish and TramKv^ay claims in a suitable manner, so

that the mining and extraction of ore from siaid Tram-

way audi Sniohomisli lode claims could Ibe carried on by

means thereof in a most effective and economical way,

and that your petitioner from the 2d day of August,

1899, to the 15th day of March, 1900, covering a period
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of sevem and one-half months on behalf of himself and

his co-owner, Arthnr P. Heinze, who was interested with

him in the owner'ship of said undivided interests in the

Sn'ohomish and Tramway lode claim operated and mined

the same for the joint aiccoiint of the several owners

thereof; John S. Harris, as receiver, representing under

the albove-mentioned order appointing him as such, the

interests ini litigtatioini between the appellee and the Lar-

kin estate and Larkin heir. That during said time your

petitioner dictated the management or extraction, de-

velopment and equipment of said minies, he receiving his

proportion of the ore and delivering to John S. Harris,

receiver, the proportion allotted to the interests which

said receiver represented, and each disposinig of the ore

thus received in the mauiner which he saw fit, your peti-

tioner rendering an account of the results of the said

mininigi operations to said Joihu S. Hiarris, receiver; that

said John S. Harris, as such receiver, filed with the

Court monthly statements, reports or accounts covering

said period, a:nd that exhibit "A" hereto attached and

hereof made a part, contains correct and true excerpts

and copies of portions of said statements, reports and

accounts. That during said time the tonlnage of ore

mined by your petitioner and the cost of production is

shown by the follotwing table based upon the said re-

ports and accounts of the receiver, to wit

:
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OPERATIONS OF F. AUGUSTUS HEINZE—COST
PER TON.

Total Expense. Total Tonnage. Cost per Ton.

Aug. , 1S99 . .111,007.81 4050 Tons 12.86

Sept.,, 1899 . . 13,714.59 5366 " 2.56

Oct., 1899 . . 15,154.28 6494 " 2.33

Nov.,
,
1899 . . 17,762,90 8070.6 " 2.20

Dec, 1899 . . 15,939.37 6144.3 " 2.59

Jan., 1900 .

.

. 16,872.19 5953.0 " 2.83

Feb., 1900 . . 16,282.58 0950.3 " 2.34

Mar., 1900 . . 2,502.32 765.5 " 3.26

1109,836.10 43,793.7 .|2.50

That the said reports and aecounts of the receiver and

that the a^^counts of your petitioner for mining were

passed upon and allowed by the Circuit Court, and there-

upon the receiver paid over to your petitioner whatever

had been allowed him as the receiver's portion of the

cost of mining or extraction; that during the period

mentioned (seven and one-half months) there was ex-

pended upon the property for your petitioner and the re-

ceiver's account jointly, and allowed by the Court, the

sum of fl09,83f).10, the estimated amount of ore ex-

tracted was 43,793.7 tons, the total cost being, approx-

imately $2.50 per ton, which was allowed by the Circuit

Court; of this amount the receiver paid over to your

petitioner the sum of |63,247.91 as his proportion of the

cost of ore extraction and received from your petitioner
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therefor 23,417.5 tons of ore delivered to him at the col-

lar of the shaft, as shown bv the receiver's final report

under the order of July 27th, 1S99, appointimg him, an

excerpt from which is found in Exhibit "A" hereto at-

tached, makinig a cost to the receiver for ore extracted

under your petitioner's management of only $2.70 per

ton.

On March 15th, 1900, the receivership was extended

to cover the entire property, amd on the 16th day of

March, said John S. Harris, as receiver, under said order

of extension took absolute and exclusive control of said

mining claims, and has ever since maintained the same

and continued to mine, extract, carry away and dispose

of the ores and minerals therefrom. At this time the

ore bodies were all developed a,n)d exposed to extraction,

and the mines were in a complete condition and thor-

oughly equipped for operation at a maximum profit;

there was exposed and laivailable to extraction, without

further development work or expense many thousand

tons of commercially valualble ore which had been made

aryailable by the mining operations conducted, as afore-

said, by your petitioner. On ^larch the 16th, when the

receiver took full possessiom and control, he immediately

beglan to alter and change the plan of the mines, to ef-

fect which he drove several underground workings of

considerable length, duplicating the ones already there

and ready for use. This work was unnecessairy anld was

to the detriment and injury of the mines and your t fi-

tioner's interests therein.
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4. Your petitioner F. Augustus Heinze has had tabu-

lated from the reports and accounts of said receiver, as

filed in court, Exhibit "B," which is hereto attached and

made a part hereof, and wJiieh shows the number of tons

of ore mined by the receiver; the gross receipts, the to-

tal cost of production, the cost per ton, the total net re-

ceipts and the net value per ton of the ore mined by the

receiver from the 16th day of March. 1900, to the 30th

day of June, 1902. From these accounts it api>ears that

the receiver has expended the sum of $270,638.94, has

extracted 49,610 tons of ore at an average cost of ^.45

per ton. During the period your petitioner operated

the mines, the profits made for the interests represented

by the receiver, without deducting the cost of receiver-

ship (whicli item amounted to §21,448.11 and was very

largely an unnecessary expense for inspectors and men

who were not engaged in the production of the ore),

aimounted to §16,420.09 per month. During the period

under the receiver's management, from March 16th, 1900,

to June 30th, 1902, the gross receipts from the sale of

ore and other sources of revenue from the property has

been §514,073.46. The cost of production has been |270.-

638.94, leaving a net revenue of §243,434.52.

Of this amount he has paid to your petitioner at his

proportion of the profits §121,195,26, as shown by the

following detailed statement taken fi'om the receiver's

reports and accounts and hereto annexed and marked

Exhibit ''C,'' and here<^»f made a part. The remainder,

§122,239.22, remains in the receiver's hands as profits
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upoD the interests which are in litigation. This amount

covers an average monthly profit upon this interest of

p,3G5.67 as against |1G,420.09 per month realized dur-

ing the period of your petitioner's management and op-

eration. Had the receiver maintained the amount of

profit during his control at the average paid to him

under your petitioner's management, he would have

earned for the inlterests represented in his caish state-

ment miany thousands of dollars in excess of that re-

ported by him. During the period when the mines

were operated by your petitioner, the cost of ore ex-

traction allowed by the Court and paid by the receiver

to your petitioner covered also the receiver's propor-

tion of the cost of driving 3,533 feet of necesisary mine

openings to develop the minesi and to under-cut the ore

bo'diesi therein, so as to economically mine and remove

the same; the reasonable cost of this worli was in the

neighborhood of f40,000.00.

5. Your petitioners further alleges that at, and prior

to the 16th day of March, 1900, when the said receiver

tooik exclusive control of said mines, all the workings

therein were secured by proper timbering, the mines

were well drained and ventilated, and could have stood

for several years without dainlgier of caving or injury

from water or flood; that the mine workings are now in

safe condition anid that the water arising in said mines

naturally drains inlto the workinigs in adjacent mines

which eontain deeper mine workings, and that it is not

necessary that mining be carried on in said mines or

either of them for the purpose of preserving the same;
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that the minino- which has been carried on by said re-

ceiver, and which will be carried on hereafter by him,

unless he is prevented therefrom by the order of the

Court, will n-ot be to the advantage of said mining claims

or either of them, and will not be necessary for their

preservation or protection, but that the same and a]l

of it will be to the injury and destruction of said min-

ing claims; that the said receiver has been working amd

will continue to work or mine said mining claim in eon-

nlection with the mining operations carried on by the

appellee herein in adjacent ground, and by the Boston

and Montana Consolidated Copper and Silver Mining

Company; that the same is, and will be, made tributary

in its workings thereto; that a decree ordering a sale

of said mining claim has been entered in this action

by the Circuit Court and that your petitionier will have

a right to become the purchaser of said claims, or either

of them, if such sale takes place, upon a final deter-

mination of this action. That the work and mining

which has been done and which will be dome by the re-

ceiver has, and will render said mining claims, and each

of them less valuable to your petitioner, and is, and

will be, a positive injury and depreciation in value of

said claims as independent properties, and that upon

a sale of the same will give the appellee herein a very

large advantage as a bidder or purchaser over your

petitioner or any third party. That the Circuit Court

lias charged and will continue to charge to your peti-

tioner, F. Aug^istus Heinze, and as against his propor-

tion of any ore which mav be mined from said claims.



The r>!ilh :; ' -o// Con. Miii. Co. rf qJ. 219

or either of them, a proportion of the costs and ex-

pensesi of said receiversJiip and of the mining- opera-

tions which may be carried on therein, and as well the

salary of the receiver and his assistant. That your

petitioner, F. Augustus Heinze, is largely interested in

the Montana Ore Purchasing Company, a mining cor-

poration engaged in mining and smelting ores in Sil-

A'er Bow County, Montana, where said mines are situ-

ated, and is also largely interested in other mining

enterprises, and that sxiid receiver has been disposing

of the ores taken from said claims to, or having the

same treated by corporations whose interests are ad-

verse to your petitioner, and will continue to do so,

and has and will thereby give your petitioner's rivals in

business an advantage over him, and that he could have

haid the ores already mined, and can have the ores re-

maining in said mines or his proportionate interest

therein, mined and treated at very much less cost than

said receiver has had or can have done, and that said

receivership is thereby depriving him of his just, legal

and equitable rights; and that the continuanice of said

receivership and of mining operations carried on on said

property will result to the great and irreparable injury

of your petitioner, and his interests in the said prop-

erty.

Wherefore, your petitioners pray that a writ of super-

sedeas or other proper order or writ be issued herein

staying the order appointing said receiver and extend-

ing his authoritv, and each of them, and directing that
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sakl receiver cease all rninini'- operations in said prop-

erty, and refrain from taking away, smelting or other-

wise disposing of any ores or minerals therefrom, until

the final determination of this actioui, or the further

order of this court.

JOHN J. McHATTON,

JOHN W. COTTER,

McHATTON & COTTER,

Solicitors and Counsel for Appellants and Petitioners.

State of Montana, "^

County of Silver Bow. J

F. Augustus Heinze, being duly sworn upon oath, de-

poses and says: ;

That he i'S one of the petitioners, and that the state-

ments contained in the foi'egoing petition are true,

F. AUG. HEINZE.

Subscribed and sworn to before me this 4th day of

September, 1902.

[Seal] R. A. CARNOCHAN,

Notary Public in and for Silver Row County. Montana.
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Receiver's Reports.

First Report.

The expenses incurred by the receiver for the month

of August, 1899, will be approximately as folloAvs:

4 men (car) hauling- ore from shafts to bins,

which are proper items of mining expenses. f364. 00

8 insi>ectors - 784 . 00

1 assistant 150 . 00

1 bookkeeper, 16 days 32 .00

Office rent, 1 month 10.00

Total 11340.00

(Filed and entered August 21, 1899.)

Second Report.

I attach hereto a statement of the receipts and dis-

bursements, in detail, as follows:

DR.

Aug. 18. Copper ore sold acct. Tramway. . . | 1,670.54

Copper ore sold acct. Snohomish .

.

208.33

Sept. 7. Copper ore sold acct. Tramway . .

.

7,188.26

Copper ore sold acct. Snohomish. . 3,537.78

Sept. 19. Copper ore sold acct. Tramway... 15,795.78

Copper ore sold acct. Snohomish.. 5,512.60

133,913.29
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CR.

Mining—Tramway |4,889.43

Mining—Snohomish 3,005.06

Total I 7,894.49

Hauling—Tramway.. .. |686.87

Hauling—Snohomish 426^30

Total 1,113.17

Smelter Charges—Tramway. .|5,333.56

Smelter Charges—Snohomish. . 3,218.44

Total 8,552.00

Office furniture 99.75

Salaries 182.00

General exjjenses. . 114.15

117,955.56

Balance on hand 15,957.73

133,913.29

(Filed Sept. 21, 1899.)

Third Report.

RECEIPTS.

Tramway—Copper ore sold |15,453.92

Royalty (Bertoglio & Co.) 617.70 |16,071.62

Snohomish—Copper Ore Sold.... 2,616.38

I

118,688.00
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DISBURSEMENTS.

Tramway—Inspectors | 582.75

Carmen 160.50

Hauling 382.64

Smelter charges 2,972.67

Mining, (Aug. balance) 570.98

14,669.54

Snohomish—Inspectors. | 495.25

Carmen 174.00

Hauling 270.97

Smelter charges 2,052.76

Mining, (Aug. bal.) . . . 585.85

13,578.83

Salaries 1,250.00

General expenses 410.15

Furniture and fixtures 1.35

I 9,909.87

Balance 8,778.13

Balance on hand Second Report 15,957.73

Balance in Bank |24,735.86

(Filed October 28, 1899.)
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Fourth Report.

ORE MINED.

Inhere has been mined during the month of October,

from
,

iSnohomish Mine, 1527 cars of ore, estimated

at 1800 lbs 1317 tons

Tramway Mine, 2775 cars of ore, estimated

at 1800 lbs 2197 tons

Estimated balance of ore on dump October

1st 1763 tons

Total 5G34 tons

Shipped to Smelter in October 2883 tons

Leaving an estimated balance on dump No-

vember 1st 2751 tons

The smelter returns herewith enclosed

show the total of ore treated to be 2886 tons

The original smelter returns are filed herewith and

made a part of this report.

The total value of ore treated in October amounts to

139,382.92. .

'

• ^

I include herewith a statement of the receipts and

disbursements, and a list of vouchers in detail for the

month of October, as follows:
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KE0EIPT8.

1899.

October.

Cash on hand (in First Na-

tional Bank, Butte) $24,735.86

Snohomish cash, received for Oc-

tober are 3,573.40

Tramway cash, received for Octo-

ber are 35,809.52

164,118.78

(Filed Nov. 28, 1899.)

Amount brought Forward |64,118.78

DISBURSEMENTS.

Snohomish — Inspec-

tors I 584.27

Carmen 236.75

Superintendent . .

.

85.73

Miscellaneous sup-

plies 8.35

Miners, etc., (Sept.). 2,371.61

Mining supplies, etc.
'

(Sept) 626.76

Miners, etc. (Octo-

ber) 2,488.01

Mining supplies, etc. 778.00

7,149.48
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Tramway — Inspec-

tors $ 651.85

Carmen 192.00

Superintendent . . . 114.27

Miscellaneous sup-

plies 12.95

Miners, etc. (Sept.). 3,361.97

Mining supplies, etc.

(Sept.) 1,367.44

Miners, etc. (Octo-

ber) 3,849.84

Mining supplies, etc 1,408.45 .! '^

!?10,958.77

Trestle and Ore Bins:

Labor. . 33.35 33.35

General Expenses:

Receiver's salary .

.

500.00

Clerk's salary 100.00

Attorney's fees .. . . 200.00

Witness fees 7.00

Janitor 3.00

Assaying 33.02

Office rent 20.00

Office supplies, etc.. 31.25 894.27 $19,065.87

Ca^h on hand (in First National Bank, Butte) . .?45,052.91
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Fifth Report.

ORE MINED.

There lias been mined and hoisted through the Rarus

{Shaft during the month of November from

Snohomish Mine, 2022 cars ore, estimated

at 1800 lbs 1820 tons

Tramway Mine, 3282 cars ore, estimated at

1800 lbs 2954 tons

Estimated ore on Dump November 1st 2751 tons

Making a total of 7525 tons

There was shipped to the Boston and Mon-

tana Smelter during the month of Novem-

ber:

Snohomish ore, 2d class 1504 tons

Tramway ore, 2d class 1424 tons

Tramway ore, 1st class 283 tons 3211 tons

Estimated ore left on Dump December 1st 4314 tons

The original smelter returns are filed herewith and

made a part of this report and show the amount of ore

treated in November to be

—

Snohomish, 2d class 1473 tons

Tramway, 2d class .1368 tons

Tramway, 1st class 273 tons 3114 tons

Total value of ores treated in November:

Cash received from Snohomish

ore $ 7,029.78

Cash received from Tramway ore 23,343.21 |30,372.99

I include herewith a statement of receipts and dis-

bursements for November, together with a list of

vouchers in detail.

(Filed Dec. 30, 1899.)
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RECEIPTS.

1899.

Nov. 30. Cash on hand (in

First Nat. Bk.

Butte) 145,052.91

Dec. 20. Cash received from

Colorado Smelter

(Tramway Lessees) 3,654.77

Dec. 28. Cash received from

Butte and Boston

Consolidated Min-

ing Co., Tramway

ore 23,343.21

Dec. 28. Cash received from

Butte and Boston

Consolidated Min-

ing Co., Snohomish

ore 7,029.78 |79,080.67

DISBURSEMENTS.

Snohomish Mine—In-

spectors I 886.00

Carmen 162.75

Foreman 85.71

Shift bosses 57.86

Miscellaneous 22.85

Court Allowance . . . 187.08

Miners, Carmen,

Timbermen, etc . . 1,903.88

Supplies, hoisting,

air and gen. ex. . . . 1,079.78 4,385.91
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Tramway Mine—In-

spectoFB I 556.00

Carmen 217.00

Foreman.. 114.29

Shift boss 77.14

Miscellaneous 30.45
'

Court Allowance. . . 249.43

Miners, carmen,

timbermen, etc. . . 3,286.83

Supplies, hoisting,

air and gen. ex. . . 1,737.80

Tramway Royalty

paid Heinze 304.56

Paid Bartoglio &
Co., Lessees.. .. 2,741.08 9,314.58

Trestle and Ore Bins:

Lumber and Sup-

plies 175.80

Labor 130.50 306.30

General Expenses:

Expert on books 100.00

Receiver's salary . .

.

500.00

Bookkeeper 150.00

Attorney 50.00

Typewriting bills

and report 7.50

Office supplies 15.85

Office rent 20.00

Office furniture 27.30

Assaying, Braden

and Bapty 3.00
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Assaying, B. «& M. .

.

12.73

Janitor 8.00 889.3G $14,896.17

Cash on hand (iu First National Bank,

Butte) $04,181.50

Sixth Report.

OEES MINTED IN DECEMBEK, 1899.

There has been mined and hoisted through the Karus

Shaft for the Receiver

:

From the Snohomish Mine iu December,

1963 cars of ore, estimated at 1800 lbs.. . 1,707 tons

From the Tramway Mine in December, Ibol

cars of ore, estimated at 1800 lbs 1,741 tous

There has been mined and hoisted,

through the Minnie Healy shaft from the

900 foot level in the Tramway Mine iu De-

cember

—

538 2-3 cars ore estimated at 1800 lbs 223 .ons

Ore left on dump December 1st, estimated. 4,314 tous

Making a total of 8,145 tons

There has been hauled to the Boston and

Montana Smelter, from the Rarus dump

during December, 1899:

Snohomish Mine ore 1,109 tous

Tramway Mine ore 1,322 tons

There has 'been hauled to the same smel-

ter from the Minnie Healey dump 217 tons

2,708 tons

Ore left on dumps, January 1st, 1900 5,437 tons
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The original smelter returns for ores treated during

the month of December, 1899, are filed herewith and

made a part of this report, to show the number of tons

to be:

Tons. Amounting to.

Snohomish, 1st class 174,178 | 3,114.83

" 2d class 960,462 4,955.99

Tramway 1st class 33,876 1,113.77

" 1st class 100,900 2,219.63

" 2d class 1,140,370 6,089.60

From the Minnie Healey Hoist 209,201 765.68

Total value of ores treated, 118,277.50

RECEIPTS.

1899.

Dec. 31. Cash on hand in First Nat. Bank. .|64,184.50

Jan. 25. Cash received from Boston and

Montana C. C. & S. Mng. Co., Sno-

homish Ore 8,070.82

Cash received from Boston and

Montana C. C. & S. Mng. Co.,

Tramway Ore 9,441.00

Cash received from Boston and Mon-

tana C. C. & S. Mng. Co., Tramway

Mine—Min. Healey Shaft 765.68

182,462.00
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DISBURSEMENTS.

Snohomish—Iiisi^ectors $ 897.67

Oarmen 168.75

Foreman 85.71

Shift boss 55.93

Miscellaneous 13 . 50

Surveying 18.75

Court allowance 181,07

F. A. Heinze allowance for Sept.

Oct. and Nov 580.02

F. A. Heinze for miners, carmen,

timbermen, etc. 2,277.38

F. A. Heinze for supplies 809.08

F. A. Heinze for hoisting, gen.

exp. and comp. air 512,34

— • «; 5,603.20

Tramway—Inspectors I 703.96

Carmen 225.00

Foreman 111.29

Shift boss 74,57

Miscellaneous 18.00

R, W. Farmer, for hauling ore. .

.

97.85

Surveying 22.50

Court allowance 245.43

F. A. Heinze, additional for Sept.

Oct. Nov 773,36

F, A, Heinze for miners, carmen,

timbermen, etc 2,568.17

F. A. Heinze for supplies 840.72
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F. A. Heiuze for hoisting, gen.

exp. and comp. air 504.77

F. A. Heiuze for 900 ft. level ore. CG7.03

, I G,85G.25

General Expenses:

Receiver's salary | 500.00

Bookkeeper , 150.00

Attorney 50.00

Typewriting . 15.00

Office rent and supplies 29.70

Assaying 41.19 | 788.89

;^;
•

I $13,248.31

Cash on hand (in First National

Bank, Butte) |69,213.66

(Filed January 29, 1900.)

Seventh Eeport.

ORE MINED IN JANUARY, 1900.

There has been mined and hoisted through the Rarus

shaft for the receiver:

From the Snohomish mine: Tons. Tons.

88 cars 1st class ore, estimated at 1800

lbs 79.2

2,596 cars 2d class ore, estimated at 1800

lbs 2,336.4 2,415.6

From the Tramway mine:

112 cars 1st class ore, estimated at 1800

lbs 100.8

719 cars 2d class ore, estimated at 1800

lbs 647.1 747.9
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From the Tramway Mine, tiirougii tiie

jiiuiiic ilealey sliaft:

74 cars 2d class ore, estimated at ISOO

lbs OG.U 66.0

3,230.1

Ores left on the dump January 1, 11)00: 5,437.0

8,667.1

There has been hauled to the Boston

and Montana Smelter, from the Rarus

dump during January, 1900

—

Snohomish mine ore—'Ist class 198

2d class 1,207

Tramway mine ore—1st class 100

2d class 914

2d class, from Minnie Healy shaft 169 2,588.0

Ore left on dump Feb. 1, 1900: 0,079.1

The original smelter returns for ores

treated during the month of January,

1900, are filed herewith and made a part

of this report, showing the number of

tons to be:

Snohomisli—^Ist class, 192.8 tons^-, amounting to !if2,062.58

2d class, 1,177.1 tons, amounting to 3,460.64

Tramway—1st class, 96.0 tons, amounting to. 1,446.98

2d class, 1,043.0 tons amounting to. . . 5,801.84

113,372.04
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RECEIPTS.

Gash on liaiid in 1st National Bank of Butte. .|69,213.66

Cash received from Boston and Montana C. C.

& S. Min. Co. for Snohomish ores 6,123.22

Cash received from Boston and Montana C. C.

& S. Min. Co., for Tramway ores . 7,055.43

Cash received from Boston and Montana O. C.

& S. Min. Co., Tramway ore from Minnie

Healey shaft 193.39

182,585.70

DISBURSEMENTS.

Snohomish:

Inspectors % 990.78

Carmen 180.00

Foreman 85.71

Shift boss 59.78

Miscellanieoiis 22.39

F. A. Heinze for miners, carmen,

timbermen, etc 3,192 . IS

F. A. Heinze for supplies 1,094.39

F. A. Heinze for hoisting, gen.

exp., corap. air 700.52

F. A. Heinze for candles for in-

spectors 8 . 04

F. A. Heinze for Court order . . . 1.303.02

Court allowance commoni to both

mines 129.06

f7,771.87
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Tramway

:

Inspectors | 5G1.97

Carmen 240 . 00

Foreman 114 . 29

Shift boss 79.72

Miscellanieons 29 . SG

Hauling ore from jMinuie Ilealej-

shaft 76.52

F. A. Heinze for miners, carmen,

timbermeni, etc 2,0G2.07

F. A. Heinze for supplies G3G.G4

F. A. Heinze for hoisting genl.

exp. comp. air , 21G.90

F. A. Heinze for candles for in-

spectors 10.73

F. A. Heinze for Court order . . . 1,737.37

F. A. Heinze for Minnie Healy

ore IIG . 87

Court allotwance common to both

minles 172 . 09

Greneral E'xpense:

Receiver's salary 1500.00

Bookkeeper 150.00

Attorney . ., 50.00

Court stenographer 45 . 00

Office renit and supplies 106 . 82

>,055.03
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Miscellaneous 19.30

Assaying 22.40 |893.52

t,720.42

Cash on hand in First National Bank of

Butte $67,825.03

(Filed March 1, 1900.)

Eighth Report.

ORE MINED IN FEBRUARY, 1900.

There has been mined and hoisted through the Rarus

shaft, for the receiver:

From the Snohomish Mine: Tons. Tons.

137 cars 1st class ore, estimated at

1,800 lbs 123.3

3,185 cars 1st class ore estimated at

1,800 lbs 2,866 . 5 2,989.8

Prom the Tramway Mine:

16 cars 1st class ore, estimated at

1,800 lbs.... 11.1

703 cars 2d class ore, estimated at

1,800 lbs 632.7 617.1

3,636.9

Ore left on the dump, February 1st .

.

6,079.1

9,716.0
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There lias been hauled to the Boston

and ^Montana Smelter, from the

Rams Dump, during February:

Snohomish ore, 1st class 12>5

Sniohomish ore, 2d class 2,946

Tramway ore, 1st class 97

Tramway ore, 2d class 781 3,949.0

Ore left on the Rarus dump, March

1st 5,767.0

The original smelter returns for ores

treated during the month of

February are filed herewith and

made a part of this report, show-

ing the number of tons to be:

Tons

Snohomish—1st class ore 120.2.50-. .Yal. f2,lS9.64

Snohomish—2d. class ore 2,863.765. .Yal. 8,419.46

Tramtu-ay—1st class ore 93.470. .Yal. 1,233.29

Tramway—2d. class ore 754.904. .Yal. 3,419.72

$15,262.11

< RECEIPTS.

March 1. Cash on hand in 1st National

Bank of Butte, ]Mont ,f67,825. 03

March 8. Cash received from Butte and

Bostonl C. M. Co., for Bortog-

lie (Lessee) ore 2,481.80
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March 19. Casili reeeivod from Butte and

Boston C M. Co. for Snoho-

mish ore 10,009 . 10

March 19. Cash received from Butte and

Boston C. M. Co., for Tram-

way ore , 4,653 .01

),568.94

DISBURSEMENTS.
Snohomish Min^:

Inspectors |1,030.50

Carmen 193 . 50

Foremen 85.71

Shift ibosses 54.00

Miscellaneous 9 . 82

To F. A. Heinze for miners, car-

men, t'imbermen, etc 3,428.63

To F. A. Heinze for supplies 1,218.20

To F. A. Heinize for common to

both mines 122.74

To F. A. Heinze for hoisting,

g'enl. exp. and comp, air. . . . 867.04

To F. A. Heinze for candles for

inspectors 8 . 04

17,043.18

Tramiway Mine

:

Inspedors I 422.00

Carmen 258.00

Foreman 114.29

Shift bosses 72.00
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Miscellaneous 5.28

To F. A. Heinze for miners, ear-

men, timbermen, etc 1,159.00

T'o) F. 'A. Heinze for supplies. . . . 232.80

To F. A. Heinze for common to

both mines 163 . 65

To F. A. Heinze for hoisting,

genl. exp. and comp. air. . . . 187.65

To F. A, Heinze for candles for

inispectors 10 . 72

To F. A. Heinze for Tl^amway

royalty 206 . 82

Bortoglie &. Co., Tramway

lessees 1,861.35

I 4,693.56

General Expense:
'

Receiver's salary $ 500.00

Bookkeeper 150 . 00

Attorney 50.00

Office rent and supplies 53.40

Typewriting 25. 00

Office janitor 6.00

Assaying 9.00 | 793.40

112,530.14
"I

Cash in First National Bank of

Butte, Montana 73,038.80

185,568.94

(Filed March 28, 1900.)
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Uinth Report.

ORE MiyED IN MARCH, IDOO.

There has been mined a,nd hoisted throucli tlie Rdrns

Shaft for the receiver:

From the Snohomish Mine: Tonis Tons

14 cars 1st class ore, estimated at ISOO

lbs 12.6

376 cars 2d class ore, estimated at

1800 lbs 338.4 351.0

From the Tramway Mine:

47 ears 2d class ore, estimated at 1800

lbs 42.3 42.3

393.3

Ore left tin the dump ]March 1st,

estimated at 5,767 .

\

6,160.3

There has been hanled to the B. & B.

smelter during) March, 1900:

Snohomish ore—1st class 66

Snohomish ore—2d class 1,853

Tramway ore—1st class 160

Traimway ore—2d class 2,388 4,467.0

1,693.3
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The original smelter returns for ore treated during

the month of March are filed herewith and made a part

of this report. They show the number of tons to be:

Tons. ^^aliie.

Snohomisli-^lst i-lass. 06.22 | 700.08

Snohomish- -2d class.l,84S.325 7,100.95

Tramway—1st class.. 159.695 -4,35(;.45

Tramway—2d class. .2,390.006 13,510.53

$25,818.01

RECEIPTS.

1900.

April 1. Cash on hand in First National

I^ank of Butte, Montana S73,038.80

DISBURSEMENTS.

Snohomish ]\rine:

Inspectors .*i|i310.61

Carmen 30.96

Foremen 42.86

Shift boss 30.816

F. A. Heinze for mining, carmen,

timbermen, etc 554 .50

F. A. Heinze for supplies 150.82

F". A. Heinze for common to both

mines 41 . 33

F. A. Heinze for hoisting, genl.

exp. eomp. air 101.79
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P. A. Heinze for candles for watcli

men .86

MiscellaneouK .57

11,208.16

Tramrw^ay Mine:

Inspectors $210 . 6

1

Oapmen -11 . 29

Foreman' 57.14

Shift boss 41.14

P. A. Heinze, for miners, car-

men, timbermen, etc 256 . 00

P. A. Heinze, for supplies 100.97

P. A. Heinze, for iioisting^, g-en.

exp. comp. air 12.27

P. A. Heinze, for candles for

watchtaen 1 . 14

Miscellaneous •'^^

! 1721.34

General Expenses:

Rieceiver's s^alary |314.50

Bookkeeper 75 . 00

Office rent, supplies 33.40

Typewritino- 25.00

Assaying 27.93

f 475.83

Trestle and Ore Bins:

0. H. Reppath 37.13

i I 2,502.46
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1900.

March 17. Tasli on baud in First Na-

tional Bank of Butte, Moiir

tana STO..-,:^>n .34

.?73,038.S0

. (Filed May 2, 1000.)

Tenth Report.

On June the 4th, 1900, the rec-eiver hied his final ac-

count of his receivership under the order of July 27th,

1899. The following; is copied from said account and

report so filed:

OAsn AOcorxT.

DR.

March 17, 1900.

To cash on hand beloiicinw to the old receiver-

ship ^70,r)7r,..5n

To cash received frdin ore sales made prior to

date of last report, dated AdHI 20, 1900,

and not received in time to be imluded

therein §27,09^. 00

Total cash on hand belon^inir to old r^ceiv-

ershii) ."i^97.n7."
.
19
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CR.

Bv cash transferred to the ac-

count of the full receiver-

ship, and held siilbject to the

further ordler of the Court M^,675.19

$97,675.19 197,675.19

From the beginningi of tlie receiversihip

doAvn to the 17th day of March, 1900,

there was mined and hoisted from

the said mines ores amounting to the

estimated weight of 1800 poundis to

the mine ear 25,064 . 1 Tons

There was marketed and sold to the vari-

ous smelters and reduction works, as

per their returns heretofore filed. . .23,117.5 Tons

Difference between estimated and actual

weight 1,646.6 Tons

During the time covered by this receivership the actu-

al cash receipts fnmi all sources were:

From ore sales .|186,893.01

From royalties from lessees 2,187.06

Total cash receipts .f188,585. 67
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The expenditures and disbursements during

the same period were | 90,910 . 48

Leaving a profit of f 97,675. 19

From the above amount of profits there is jet to be

deducted the sum of |2,426.91, which sum was recently

allowed by this Court and directed to be paid to ]\Ir. F.

Aug. Heinize as eompensation for certain items of ex-

pense, which for a long time had been in dispute between

the receiver and said Heinze; this will reduce the amount

of net profits to the sum of |95,248.28.

(Filed June 4, 1900.) !
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Loss duriiiig- M'aiTli, 1900 (No ore

produced) |102() . 90

Loss during Apu-il, 1900 2749.50

Loss during! May, 1901 5670.09 9441.09

243,434.52 4.921

Addenda:

April. IJeceivcr delivered Heinzo. . . . 503.77 tons ore

May. Receiver delivered Heinze. . . .1512.67 tons ore

June. TJeceiver delivered ITeiiize.... 100. tons ore

Ore sold by receiver 2176.44 tons ore

49469.04
I

Total ore produced durinij]: re-

ceiversliip 51645. 4S

Note: For purpose of calculating^ average cost the

total ton(n<age is used for purpose of arrivingi at net re-

turns the tonnage sold by receiver is used.

Exhibit "C."

CASH PAID F. AUG. HEINZE AS PROFIT, SNOHO-

MISH AND TRAMWAY.

Report No. 1 |—
Report No. 2 273.32

Report No. 3

Report No. 4 199.28

Report No. 5 116.45

Report No. 6 6,156.26

Report No. 7 5,214.51
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Report No. 8 5,821 .18

Report No. 9 1,553.32

Report No. 10 1,050.24

Report No. 11 7,804 .20

Report No. 12 6,850.33

Report No. 13 8,576.28

Report No. 14 5,956.17

Report No. 15

Report No. 16 12,405.73

Report No. 17 8,345.42

Report No, 18 6,877.82

Report No. 19 13,427.26

Report No. 20. 8,602.15

Report No. 21 7,700.60

Report No. 22 2,805.40

Report No. 23 1,440.10

Report No. 24 .. 3,907.97

Report No. 2)5. 2,854.01

Report No. 26 1,498.11

Report No. 27 991 .03

Report No. 28 ., 688.12

1(121,195.20

(Filed' Sept. 10, 1902. Frank D. Mouckton, Clerk.)

Also the affidavit of J. H. Jurgens, as follows:

[Title of Court and Cause.]
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Affidavit of J. H. Jurgens.

State of Montana, ^

County of Silver Bow.
J

J. H. Jurgens, being first duly sworn, deposes and

says: That lie lias resided in the State of Montana for

about thirty-six (36) years; that during a considerable

part of that time he has been engaged in mining; that

he has been an inspector of the Snohomish and Tram-

way mines, and that as such it has been his duty to ob-

serve and inspect the workings of said mines, and ore

bodies exposed by said workings during the time John

S. Harris has operated the same as receiver, and that

he has done so, and by reason thereof he has become

and is entirely familiar with said mines and the work-

ings and ore bodies therein; that all of the workings

made therein by the receiver have tended to, and have

depreciated in value said mines; that the workings have

been given a grade towards the adjacent mines of the

Boston and Montana and the Butte and Boston com-

panies; that said receiver has not conducted develop-

ment work in connection with or in advance of extrac-

tion, so as to mine the ore therefrom in an economical

or minerlike fashion, so that at the present time the

developed or exposed ore bodies are very largely ex-

hausted, and that it will require a large amount of de-

velopment work in the present condition of the mines

to open up to ore extraction other ore bodies which may

be contained therein; that the receiver has heretofore

stated to him that he intended to sink a very large

shaft at or near the north boundarv line of the Tram-



The Bnffc und Boston Con. }f}n. Co. cf al. SOS

way lode claim, aud that lie believes from the state-

ments made him by said receiver that he intends to sink

such shaft; that the sinking" of such a shaft or any

shaft at said point to the depth necessary to reach ore

bodies available for extraction would result in enorm-

ous cost, and that the same would not be proper for the

purpose of mining the ores from said lode claim, and

would not be in the proper location for such purpose.

Affiant further says that the Butte and Boston Con-

solidated Mining Company, the appellee herein, claims

to own the Michael Devitt lode claim, and the ore

bodies underlying the surface thereof, and also the

Never Despair or Berkeley lode claim lying to the east

of said ]\richael Devitt lode claim, and that there is a suit

pending between the Montana Ore Purchasing Company,

a corporation in which P. Augustus Heinze is interested,

and F.Augustus Heinze and the Butteand Boston Consol-

idated Mining Company with reference to the ownership

of the ore bodies underlying the surface of said Michael

Devitt lode claim, and with reference to ore bodies un-

derlying the surface of the Never Despair lode claim,

and the ground to the south thereof, and that said

Michael Devitt and Never Despair lode claims adjoin

in part the Snohimish lode claim on the south; that there

are also actions pending between the Boston and Mon-

tana Consolidated Copper and Silver Mining Company

and F. Augustus Heinze, with reference to the Dayton

lode claim and the Minnie Healey lode claim and the

ore bodies claimed to belong thereto, the said Minnie

Healey lode claim adjoining the Tramway on the north,

and the Dayton lode claim lying to the north of the
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Minnie Healey lodo claim; and affiant says tliat the de-

velopment work, or a large portion thereof, which has

been done by the receiver in the TTamway and Snoho-

mish lode claims, appears to have been done with direct

reference to the matters in dispute and involved in the

litigation before mentioned, and that the sinking of a

shaft in the Tramway lode claim at or about the point

proposed by the receiver, would be work bearing more

directly upon the legal controversy between the Boston

and Montana Consolidated Copper and Silver ^Mining

Companyand said Heinze and for the benefit of said com-

pany than for the proper mining of ores from the said

Tramway lode claim, or for the proper development of

ore bodies therein.

J. H. JURGENS.

Subscribed and sworn to before me this 2d day of

September, 1902.

[Seal] W. D. KYLE,

Notary Public in and for Silver Bow County, Montana.

(Filed Sept. 10, 1902. Frank D. Monckton, Clerk.)

Also the affidavit of G. H. Robinson, as follows:

[Title of Court and Cause.]

Affidavit of G. H. Robinson.

State of Montana,
]
Vss.

County of Silver Bow.
J

G. H. Robinson, being duly sworn upon oath, deposes

and says:

That he is a mining engineer by profession, and has

been in actual practice in the Rocky Mountain states
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during the past twenty (20) years; that he has been em-

ployed during tlie past four years with the Montana

Ore Purcliasiug Compauy and F. Augustus Heinze, as

consulting engineer in and about their mines in the

Butte district and elsewhere, and is well acquainted

with the underground workings and the veins and min-

eral contained within the boundaries of the Snohomish

and Tramway lode claims described in the amended bill

of complaint herein, and which are being operated by

John S. Harris, as receiver of the United States Circuit

Court. That prior to the 16th day of March, 1900, the

properties were under the control of, and operated by

F. Augustus Heinze, as stated in the petition prepared

for filing herein; that said mines were operated in an

economical manner by said F. Augustus Heinze, and

that the workings made therein and connected with the

shafts of the Montana Ore Purchasing Company, and

through which said Heinze operated said mines, were

well situated for the development and mining of said

claims and for the economical production of ore there-

from. That on March 16th, 1900, said John S. Harris,

as receiver, took absolute and exclusive control of said

mines; that at said time said mines and each of them,

were in good condition; all mine workings therein were

well secured by proper timbering and the mines were

well drained and ventilated, and could have stood for

several years without danger of caving or injury from

water or flood, and that it was not necessary that any

mining operations should be carried on therein for the

purpose of protecting or preserving said mines, or eith-

er of them. That said John S. Harris, as receiver, has
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ever since, under said order, carried on work in said

raining claims and has taken away and sold ores and

minerals therefrom. That on the said 16th day of

March, 1900, there was exposed and available to extrac-

tion without further development work or expense, not

less than 38,000 tons of commercially valuable ore,

which had been made available during F. Augustus

Heinze's operations, and by means of the work done in

said claims by him; that after said receiver took charge

and control of said mines, he immediately began to al-

ter and change the plan of the mines, to effect which, he

drove several underground drifts of considerable length

duplicating the ones already there and ready for use.

This work was entirely unnecessary and cost not less

than 118,000.00; it did not add anything to the value of

the property, but has proved to be a positive detriment

and has resulted in increased cost of production, as evi-

denced by the tabulation of returns which affiant has

compiled from the accounts and reports of said John

S. Harris as receiver, filed in the United States Circuit

Court, which tabulation is attached to the petition of

appellants prepared for filing herein, and is Exhibit "B"

thereof.

Affiant further says that there has been little intelli-

gent endeavor made on the part of the receiver to main-

tain the productive character of the mines, by prosecut-

ing development work in advance of extraction, and

that the work which said receiver has done in said

mines has not been necessary or resulted in their pres-

ervation or protection, but has been to their injury and

has verv largely decreased their value. Affiant further
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says that there has been an increase in the cost of pro-

duction by said John !^5, Harris over that of said Augus-

tus Heinze; that the ores produced by said Heinze and

delivered to the receiver, were produced at a cost to the

receiver of |2.70 per ton for extraction; tli-it tho receiv-

er's accounts up to June 30th, 1902, show the gross re-

ceipts by him from sale of ores and other sources, from

March 16th, 1900, to have been |514,073.40 and the total

cost of production |270,638.94. During this time he

produced (aside from a small tonnage delivered to F. Au-

gustus Heinze and for which the receiver obtained the

cost of mining") 49,469.04 tons of ore, making the average

cost of production |5.24 3-10 per ton.
'

Affiant further says that the said receiver has not

operated said mining claims as independent properties,

but that the same have been mined and operated

through properties claimed by the Butte and Boston

Consolidated Mining Company, the appellee herein, and

the Boston and Montana Consolidated Copper and Sil-

ver Mining Company; that the result of this operation

is, that the workings have been given a grade towards

the shaft on the properties of these companies, and

tends to make these properties tributary thereto; that

if these mining claims should hereafter ibe operated as

independent mining claims a very large amount of the

work which said receiver has done therein would not

only not be of benefit, but would be a positive injury in

carrying on such operations, and that it would cost

many thousand dollars to change said workings and to

make them tributary to independent shafts on these

claims; and that such injury will continue to grow so
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long as operations are being carried on by said receiver

in said premises.

Affiant further says that it is not necessary that min-

ing operations should be carried on in said claims or

either of them for the purpose of preserving or protect-

ing them, and that they are in a condition where tliey

can stand for several years without injury.

Affiant further says that in his opinion, said mines

contain large bodies of valuable ore, but that on ac-

count of the manner in which said receiver has eon-

ducted mining operations therein, and his lack of effort

to maintain the productive character of the mines by

prosecuting development work in advance of ore extrac-

tion, said mines are now nearly barren of developed

valuable ore, and that such low-grade ores as remain

standing are not of much practical commercial value;

that if said- receiver is permitted to continue mining

operations in said mines hereafter he will be obliged to

prosecute development work therein, and that the same

will be of great cost and expense, and will not, in the

manner which the receiver will prosecute the same, if

he 'follows the course Avhich he has heretofore pursued,

result in developing the valuable ore bodies therein in

a miner-like manner, or to any good advantage, and will

be of injury rather than benefit to the mines and to tie

parties owning interests therein.

G. H. ROBINSON.
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Subscribed and sworn to before me this 2d day of

September, 1902.

[Seal] JOHN J. McHATTON,
Notary Public in and for the County of Silver Bow.

State of Montana.

(Filed Sept. 10, 1902. Frank Monckton, Clerk.)

Also the aflQdavit of B. W. Turner, as follows:

[Title of Court and Couse.]

Affidavit of B. W. Turner.

State of Montana, 1

>-ss.

County of Silver Bow. J

B. W. Turner, being first sworn, deposes and says:

That he is a civil engineer and has been engaged at his

profession for eight years last past. That he has re-

sided in Butte, Montana, since 1S95. That since 189G ho

has been engaged a considerable part of the time as en-

gineer for the Montana Ore Purchasing Company, F.

Augustus Heinze and Arthur P. Heinze, and in such ca-

pacity has surveyed the underground workings of the

Rarus lode mining claim and the Snohomish and Tram-

wa}^ lode mining claims. That he is familiar with the

various levels, crosscuts, drifts and stopes within said

mines. That at the time F. Augustus Heinze began to

operate the Snohomish and Tramway mines through

the Rarus No. 2 shaft affiant surveyed and was familiar

with the various levels, drifts, crosscuts and stopes in

the said Snohomish and Tramway mines, and knew the

location and the extent of the ore bodies therein ex-

posed at that time. That at the time F. Augustus
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Heinze began to operate the said properties there were

no ore bodies exposed within the said Snohomish min-

ing claim excepting those on the 350 foot knel from the

Snohomish shaft. That during his operations he ran

levels, drifts and crosscuts as follows: 450 foot level,

1050 feet along the veins and 50 feet of crosscuts, on the

600 foot level, 740 feet drifts along the veins, and 10 feet

of crosscuts. On the 700 foot level, 740 feet of drifts

along the veins under the Snohomish, or in the veins

thereof, and 270 feet of crosscuts, on the 800 350 feet of

drifts and 300 feet of crosscuts, and on the 900 foot level

23 feet of drifts in the veins, making a total of 2903

feet of drifts and 630 feet of crosscuts, whereby and

wherein he exposed ore bodies as follows: Sixty-one

thousand tons of ore all blocked out, timbered in and

ready for extraction. That at the time the receiver

took full charge of the said Snohomish and Tramway

mines, to wit, about March 16th, 1900, there were ex-

posed in said mine ore bodies showing about 38,000 tons

of ore. That affiant has continued surveying and no-

ting tiio o])erations of said mine during the period the

same has been operated by the receiver, and knows that

the receiver has not developed ore bodies during all of

his operations amounting to more than about 12,000

tons. That during the operations by the receiver he

has mined almost exclusively from ore bodies exposed

by the various drifts and openings which were in the

mine at the time he took charge of the property, and

tiDs by his oper.TtioT^s depleted the value of the proi^erty

to the extent of the ores mined, without any additional

development except that hereinafter described. That
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in liiis operations of tiie said »noliomisii mine ine ie-

ceiver has clianged tlie yrade of severai of lue levels

and drifts so as to make tJie same a downward j^rade

toward the Berkeley shaft, the property of tue JJutte

and Boston Consolidated Mining Company, and to make

the said Snohomish mine a tributary to the property of

said Butte and Boston Consolidated Mining Company,

That in changing the said grade he has likewise de-

stroyed certain drifts tributary to the Snohomish shaft,

the only shaft upon the Snohomish claim through which

the property could be operated as an independent prop-

erty, and by changing this grade from said shaft has

rendered the operations through such shaft impractica-

ble and unminerlike; that the receiver has likewise de-

stroyed the usefulness of drift No. 41 by permitting the

same to cave in and has likewise destroyed drift No.

42 by placing therein lagging and loose material and

by cutting through the same with ore chutes. That in

changing the grade of the said drift he has virtually

run new drifts under ones already existing at a dis-

tance of only about 20 feet below the existing drifts,

which for the purpose of operating the mine as an in-

dependent ])rop!^rty wore unnecessary and impracti-

cable, and has resulted in a total loss of the entire

amount of money expended in making said abandoned

drifts, amounting to about |18,000.00, as the said new

drifts are in no sense prospect drifts. They were en-

tirely unnecessary for raining purposes, and the work-

ings abandoned were in every respect perfect and were

designed for the purpose of mining, and the ore could

have been extracted and taken out at the ,
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Snohomish or Rarus shafts with equal facility, while

the new workings are designed to preclude the possi-

bility of conducting the mining of ores in said mine ex-

cepting through the Berkeley shaft, property of the

Butte and Boston Consolidated .Mining Company, there-

by making the Snohomish mine tributary to the Berke-

ley shaft.

Afilant further says that on or about the IGth

day of March, 1900, when the receiver took sole

charge and possession of said mining claim, the mine

workings were all secured by proper timbering, the

mines well ventilated and drained, and could have

stood for several years without danger of caving or in-

jury from flood, or deterioration in value by reason of

not being mined or worked; that all of the waters aris-

ing in said mine workings naturally drained and does

drain from said mines and said workings into adjacent

territory, in which there were deeper mine workings;

and affiant further says that all of the openings now ex-

isting in said mines are timbered and said openings are

secured, and the mines and openings therein well

drained and ventilated, and that the same will stand

without injury for several years; and that it was not,

and is not necessary that any mining operations should

have been or should hereafter be carried on in said

mines for the purpose of preserving the same or the

workings therein.

Aftiant further says that the work which is being

done and proposed by the receiver in said mines is not

and will not be to their benefit as independent proper-

ties, and will only tend to decrease their value; and
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aftiant herewith and as a part hereof presents the map

and longitudinal sections marked 13. W. Turner Exhibit,

Aug. 2(), 1902, which have been constructed i'rom, aud

are based on surveys, and which show the location and

extent of the workings in said mines; that in the longi-

tudinal sections the territory mined by P. Augustus

Heinze is shown in yellow and the territory mined by

the receiver in red color. The mine workings made by

the receiver are shown in red colorings; that the re-

ceiver, as shown by said iiiaij and cross-sections, and as

a fact, has engaged in mining the Tramway by means

of a crosscut several hundred feet in length extending

from the shaft of the Boston and Montana Consolidated

Copper and Silver Mining Company, and that these

workings make this claim to the extent of them tribu-

tary to the mines of the Boston and Montana Consoli-

dated Copper and Silver Mining Company, and do not

add to the value of said Tl-amway mine as an independ-

ent property, but as such rather decrease its value.

B. W. TURNER.

Subscribed and sworn to before me this 2d day of Sep-

tember, A. D. 1902.

[Seal] JOHN J. McHATTON,

Notary Public in and for Silver Bow County, Montana.

(Filed Sept. 10, 1902. Frank D. Monekton, Clerk.)

Service of the foregoing acknowledgment and copy

received this day of , A. D. 1902.

Attorneys for Appellees,
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Also the affidavit of Joliu S. Harris, filed in the

United States Circuit Court of Appeals on September

12th, 1903, as follows:

[Title of Court and Cause.]

Affidavit of John S. Harris.

State of Montana, i

\ ss.

County of Silver Bow. J

John S. Harris, being first duly sworn, on oath de-

poses and says:

That under and by virtue of an order of the Circuit

Court of the United States, of the Ninth Judicial Cir-

cuit, sitting in and for the District of Montana, made

and entered on the 27th day of July, 1899, he was duly

appointed as a receiver over a part of the Snohomish

and Tramway quartz lode raining claims situate, lying

and being in the Summit Valley Mining District, Silver

Bow County, State of Montana, and that he continued

to be such duly appointed, qualified and acting receiver

aforesaid down to and including the 15th day of March,

1900; that on the said 15th day of March, 1900, after a

full hearing had in the premises, by an order of the

Court of his appointment, his powers w^ere enlarged

and extended over all of said mining claims, and ever

since said time he has been and still is such receiver.

That immediately after the enlargement of his powers

as aforesaid, he assumed sole and exclusive possession

and control of said mining claims and immediately en-

tered upon and made a careful and thorough inspection
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of ill! the undergTound workings thereof, such inspec-

tion being made to determine, as far as possible, the

condition of said working's and the probable quantity

and value of the ore reserves and ore bodies existing

therein; that as a result of such examination and in-

spection, affiant found that in the Snohomish claim

there had been developed and made available for econo-

mical extraction not to exceed four thousand (4,000)

tons of ore of a fair commercial value.

That after a thorough and careful inspection of the

workings of the Tramway claim, and as a result there-

of there was developed and exposed about one thou-

sand (1,000) tons of ore, and no more.

That a portion of said four thousand (4,000) tons of

ore were subsequently extracted and marketed by this

affiant

That no portion of the aforesaid one thousand (1,000)

tons of ore exposed in the said Tramway mine has ever

been broken, extracted or removed therefrom, and the

vhole thereof is noW' standing and available for extrac-

tion and sale, and the extraction and sale thereof under

conditions existing then, and existing now, has been and

is entirely impracticable and would be unprofitable.

That the aforesaid Snohomish and Tramway mines

have never had, and have not now, sufficient develop-

ments by way of shafts or other openings sunk or driven

from the surface for their economical operation and

ventilation as independent mines; that they have never

been equipped with any machinery or appliances for

properly and economically hoisting their products and

for lowering timbers, supplies, etc., and the employees
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of the owuers. Tliai irom the iJTth day of July, ISDU,

aowii lu auu iuciuuiag- the lOtu day of Jiarcii, Lue said

Tramway aud JSuohomish miuiug ciaiins had beeu and

were operated by F. A. Heinze aud others interested

with him in the ownership thereof, and all of tne under-

j^round workings and developments, therein, below tlie

depth of three hundred and fifty (ooOj feet from the sur-

face, had been made with reference to connections with

the Karus shaft, which said shaft was the property of,

or controlled by, the Montana Ore Purchasing Company,

and said mines were, in fact entirely dependent upon a

tributary to the said liarus shaft for their successful

aud economical operation, and without the use of said

shaft, mining operations could not be successfully and

profitably prosecuted thereon and therein.

That after the enlargement of his powers as such re-

ceiver, and after assuming sole and exclusive possession

and control of said mining claims, this affiant, as such

receiver, sought and endeavored to enter into and con-

summate satisfactory arrangements with said Montana

Ore Purchasing Company for the continued working,

development and operation of said mining claims by

and through the aforesaid shaft.

That notwithstanding all reasonable and proper ef-

fort in the premises, aud after much delay and loss of

valuable time, affiant was unable to, and could not, and

did not effect any agreement or understanding for the

working and development of said mines through said

shaft. Copies of the correspondence in the premises

are hereunto annexed, made a part hereof, and marked

exhibits "A," '-B." ^'C,'' ''D,'' and ^T."
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That deeming it for the best interests of ail parties

interested in said properties, affiant entered into nego-

tiations and consummated a satisfactory working agree-

ment with the Butte and Boston Consolidated Mining

Company for eflecting connections of the underground

in said mines with a shaft owned and controlled by said

company, known and designated as the Berkeley shaft,

and immediately thereafter proceeded to make, and did

make, such proper and necessary connections there-

with so as to enable him to continue the work of mining

and development in said mining claims; that such agree-

ment was entered into between affiant, and said mining

company was duly submitted to and approved by the

Court of his appointment, and ever since said time he

has continued in the use and enjoyment of said shaft

and the facilities afforded thereby for the successful

and economical operation of said mines.

That deeming it unwise and inexpedient to be depend-

ent entirely upon a single outlet for the product of said

mines, and for the purpose of further prosecuting of

development and mining operations in said claims, affi-

ant negotiated with and entered into an agreement with

the Boston and Montana Consolidated Copper and Sil-

ver Mining Company for the use of a certain shaft

owned or controlled by said company, known and desig-

nated as the West Colusa shaft; such agreement was

submitted to the Court of his appointment and duly ap-

proved, and ever since said approval, affiant has had

the use and enjoyment of the said West Colusa shaft in

the mining and development of said mining claims.

That in the past, the said Snohomish and Tramway
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mining claims iiave been, and still are, producers of

large quantities of valuable ore, and that such ores, or

at least the greater portion thereof, require concentra-

tion and smelting; that there are no concentration and

reduction works owned or operated in connection with

or belonging to said mining claims, and ever since his

aijpointment as such receiver, affiant has been obliged

to employ the services of smelting and reduction works

located within the Butte District, and elsewhere in the

State of Montana, and owned and controlled by other

parties and companies; that ever since his appointment

as such receiver, or at least, since the enlargement of

his powers as such, affiant lias entered into agreements

and contracts with divers and sundry corporations own-

ing and controlling concentrators and reduction works

adapted for the treatment of the ores produced from

said mines; that usually such contracts were entered

into and continued for the space of one year; that pre-

vious to consummating any such contracts, affiant has

invariably submitted such contracts and the terms

thereof to the Court of his appointment for its approval;

that the contract now subsisting between affiant and

the Boston and Montana Consolidated Copper and Sil-

ver Mining Company was submitted to the Court of his

appointment for its approval, and the same was in all

respects duly api3roved and confirmed by the Court;

that previous to entering into any such contract rela-

tion with said mining company for the treatment of his

ores as aforesaid, affiant invited bids for the treatment

of the same, such bids being in the form of a circular

letter, addressed respectively to the Montana Ore Pur-
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chasing Company, the Butte Sampling Works, the Butte

and Boston Consolidated Mining Company, and the

'Colorado Smelting and Kefluing Company, all having

and owning reduction works located in the vicinity of

Butte, Silver Bow C'ounty, Montana; also to the Ana-

conda Copper Mining Company, owning a large and ex-

tensive smelting and reduction works at Anaconda,

Deer Lodge County, Montana; also to the Boston and

Montana Consolidated Copper and Silver Mining Com-

pany, as the owner of a large and extensive smelting

and reduction works located at or near Great Falls,

Cascade County, Montana; also to the American Smelt-

ing and Befining Company, owning reduction works lo-

cated at East Helena, Lewis and Clark County, Mon-

tana. Copies whereof are hereunto attached marked

exhibits "G," ''H," "I," ''J,'' "K,"' and "L/' and made

part hereo?.

Tliat affiant, in due course, in response to his invita-

tion for bids for the reduction of the ores produced from

said mining claims, received propositions and bids from

all of the above-named corporations owning reduction

works, save and except the Montana Ore Purchasing

Company, from whom no bid or proposition was re-

ceived.
I

That affiant has always been, and at all proper times

shall and will be, ready and willing to enter into and

consummate such contract or contracts with the said

Montana Ore Purchasing Company for the concentra-

tion, reduction and smelting of the ores produced by the

said Snohomish and Tramway mining claims, provided

always, nevertheless, that such contract or contracts
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shall receive the approval and sanction of the Court of

his appointment, as being fair, just and reasonable.

That it has been the invariable custom of affiant in

awarding such contracts, to submit the terms and the

bid made, to the Court of his appointment, and such

contract or contracts have been awarded to the bidder

offering the best, most favorable and reasonable terms.

That since the time of the enlargement and extension

of affiant's powers as receiver as aforesaid, he has pre-

sented to the Court of his appointment, and served upon

all parties interested, numerous monthly accounts and

reports, the same being filed and made a part of the

records of said Court, which said accounts and reports

affiant hereby begs leave to refer to, and respectfully

asks to have considered as a part hereof; certified copies

of such accounts and reports being herewith produced.

That the said appellants have filed and presented to

the Court numerous and lengthy objections and excej)-

tions to the various accounts and reports so filed as

aforesaid, and presented to the Court for settlement by

affiant, copies o? which objections and exceptions are

hereto attached, marked exhibits "N," "P," ^^Q " and

"S," and made a part hereof; that all of the exceptions

and objections filed and made as against the accounts

and reports of affiant, down to and including his monthly

report for the month ending December 31st, 1901, and

filed in the court of his appointment on or about the

29th day of January, 1902, after a hearing had thereon,

after 'due jnotice given to all parties interested, have

been by said Court overruled, and all of said accounts

and reports down to and including the said report for
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the moil til eiidiug December 31st, 1901, have been al-

lovved, approved aud settled and confirmed by said Court

ill ail iv^! i'(--('(s as 1h(» s<Hiie have been rendered and pre-

sented for- settlement and confirmation. Copies o'f such

orders being hereto attached and marked exhibits "O"

and "K,-' and made a part hereof.

That numerous and voluminous objections and excep-

tions have been filed by said appellants to the 23d, 24th,

2r)tli, 26th, 27th, and 28th, monthly accounts and reports

of afiiaut of his operations and the conduct of the af-

fairs of said mining claims, covering a period beginning

Avith the 1st day of January, 1902, and ending with the

31st day of July, 1902, copies of which said objections

and exceptions are hereunto attached, marked exhibits

"8" and made a part hereof; that !^-uch objections and

exceptions last mentioned, were filed in said court with

the clerk thereof on the 8th day of September, 1902, and

llie same have not yet been heard nor passed upon by

tlie Court. "I

That as will be seen by reference to said objections

and exceptions, said appellants have never at any time

questioned or impugned, or attempted to question or

impugn any of the contracts heretofore entered into and

subsisting or now subsisting and in force between

affiant, as such receiver, and the several corporations

contracting with him for the reduction and concentra-

tion of his ores, as to their fairness and reasonableness.

That since the date of the enlargement of his powers

as receiver, affiant has, subject to the approval of the

Court of his appointment and with such approval, en-

tered into divers and sundry contracts with divers and
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sundry corporations for the furnishing of mining sup-

plies, mining timbers, tools, implements and machinery,

and for the hoisting to the surface of the ores produced

from said mining claims, and such quantities of waste

rock as had, unavoidably, to be brought to the surface.

That as will be seen by reference to said objections

and exceptions filed by said apx>ellauts, saibcontracts

have never at sluj time has been assailed or questioned

for unfairness or unreasonableness.

That as will be seen, by reference to said objections

and exceptions, saidf appellants have objected and pro-

tested against the making of the several connections of

the undergiroujjd workings in the -aid miining claims

with the Berkeley and West Colusa shafts upon which

objections full hearing-^ were had before the Court, and

due inquiry made with referenjce to the niecessitj- and

propriety of such expenditures and the making of such

( onnections; that upon such hearing the said objections,

being passed upon by the Court, were overruled and the

said' work and expenditures approved as necessai'y and

proper, all which will more fully and at largie appear

by the records of the Court in the premises, copies of

said' orders being hereunto atta-ched, marked exhibits

"O" and "Tv," and made a part hereof.

Affiant further says that the connections made of the

undergTound workings of said claims with tho several

shafts hereinibefore mentioned and described were and

are necessiary and proper work, and a permanent bene-

ficial improvement inuring to the advantagie of whomso-
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ever shall hereafter become the owner or o\viiei*s of said

claims.

Affiant further says tliat with reference to his con-

tracts entered into with the several parties hereinbe-

fore referred to with reference to th(^ fni-nishinu' of

supplies, tools, implements, machinery, timbers, etc.,

and for the hoistino' of ore and waste, and th;^ use of

said several shafts, such contracts were and are ex-

tremely favorable, and tJie supplies, material, work

and power were, as this affiant verilv believes, supplied

by said contractors without profit, and at actual cost,

and affiant verily believes that he could not obtain the

same from anyone else uponi as favorable and reason-

able terms.

Affiant further says that tbe ^fontana Ore Purcliasinji;

Companiy which at all tinies has had the opportunity

and privilegie of competino- for the fumishinjr of all

and every of the things herelnibefore referred to. has

either submitted bid-s in excess of the price charjied by

the contraotors. or has failed and nesrlected to make

proposals or put in any bids at all. Such contracts

bein,£>' awarded to the lowest and best bidder after in-

spection, consideration and approval by the Oourt of his

appointment.

That prior to tl'.e niakininj of connections of the under-

o^ound workings of said mi nine: claims with the Berke-

ley and West Colusa shafts, the same and each of

them were solely dependent upon the use of the "Raru^

shaft, owned and operated by the ^lontana Ov? Pur

chasini!: Company, and affiant durinjii all of said time
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was subject to grossly exorbitant charj^es for hoisting

the rock and minerals extracted from said mines; that

while such ores and rock were so brouglht to the surface

by means of said Rams shaft, numerous contentions

and controversies arise between the receiver and said

appellant, touching and concerning exorbitant, unrea-

sonable and excessive charges and demands made for

performing such service; that a number of hearings?

were had thereon, at great expense, and the accounts

of said appellant for said services were, by the Court,

reduced many thousands of dollar's; that in view of thd

dependency of the receiver upon the use of said Rarus

shaft, the only alternative left to this affinnt as such

receiver were to engage in numerous, vexatious and

expensive contentions, or to discontinue work in s;;n'd

mines niul cease tl>e production of ore, or procure other

outlets and coniuectionx for tlio performance of such

necessary services incident to the operation of sai<i

mines.

Answering the averments contained in appellant

Heinze's petition herein toucliing and concerning the

augmentation of the receivership expense by the emi^loy-

ment of unneces/sary inspectoi*^. thi< affiant says tliaJ"

ver\- soon after his nppointment as- such receiver (»ver ;i

portion of said mir.ing claims, it be;-:'.me manifestly

clear to him that deliberate attempts weiT m-ide by

persons in the employ of said appellant Heinze while

operatingi and minin^j; said premises, to fraudulently

overreach and deprive said receixer of his just projjor-

tion of the ores mined and extracted from said mining
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claims, and, in the judgment of affiant, it became ncv--

essary to increase the number of inspectors represient-

ing the interest inl charge of affiaint ais receiver, so as

to insure the delivery of said receiver's just aind proper

proportion of said ores so extracted from said mine;

that affi'ant was compelled to apply to the Oourt of his

appointment for leave and authority to employ a suffi-

cient number of imspectoTS for that purpose; that upon

the heairing had before the Court in the premises, it was

made clear that affiant had not sufficieuft inspectors

in his employ to prevent the misappropriatioiv of his

proportion of said oresi, amd the employment of a large

number of persons as inspectors was made necessary by

the acts and conduct of the persons in the employ of

the said appellant Heinze.

Affianit further says that the comparaitive cost of

production' of ores) as shown 'by aiprpellant Heimze's ]>e-

tition was based upon a method and practice of min-

ing adopted by said Heinze which could not be followed

by affiaint. Said Heinze being the owner, or having

control of extensive concentration and reductiom works

suitaWe for the reduction of the product of said min.*^s,

could breaik and mine the said ore in connection with

other material for the full width of the openings madf'

by him and, in prosecuting such mining operations, could

use machine drills; this affiant after aszuming exclusive

possession and control of said mines, having no concen-

tratin/g and reduction works of his own, and operating;

none in connection with said mines, was obliged to ex-

ercise greait care in the extraction' of ores, closely sep-
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aratinig the same from the wa-ste material, and that all

drilling -was done by hand, mostly sing<le handed drilling.

That during the seven and one-half Cil) months

while said appellant Heinze was operating saiid mines,

the ore bodies therein were much wider and thereby

the cost of miuinig per ton was materially lessened.

Affiant further siays that at the clo'se and discontinu-

ance of said mining operations by said appellant Heinze.

the valuaible ore bodies in said Snohomish claim bad

been praictically exhausted; none existing in the Tram-

way, necessitating on the part of the receiver resort

to much dead work and much exploration and develop-

ment work which necessarily enhanced and increased

the ])rodnction cost per ton.

That during the time covered by the enlargement of

the powers of affiant aisi receiver, tlie cost of miming and

extraction of ores in said mines was further materially

enhanced and increased by the enactment by the legis-

lature of Montana, of a law prescrilbimr and regulating

the hours of labor in mines and smelting and rediiction

works; that while said appellant Heinize operated and

mined said claims, he contracted with his miners am!

employees for a ten (10) hour day, at ^^.50 per day,

this affiaint for moi e tlian a year last past has bee''^ ob-

liged to empiloy labor and miners in the operation of

said mines on a basis of eight (8) hours for a day's wnrlv

at the same rate of compensation theretofore paid by

said Heinze for ten (10) hours work; that is to say. th<^

said appellaint Heinze, Avhile operating s^id miro^s, was

enabled to obtain one-flfth (1-5) moi-e work ]>er day
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at the average rate of three and 50-100 (.|3.50) dollars

per da}', whereas for the same money this affiant could

only o'btaiin eight (8) hours' work per day.

That the ore bodies and veins contained within the

exterior boundaries of said Snohomish ajid Tramway

mining- claims are small and narrow, and men engaged

in the mining a.nd extraction of the ores therefrom must

necessarily work carefull}- and slowly, and cannot be

rushed nor driven in the performance of their work,

as the same can be and is done in other mines having

larg^er, wider and more extensive ore bodies and facili-

ties for mining, exti'acting, concentrating and reducing

the same.
\

-' m I 'iff

That the seeming increase in the cost of production

per ton of ore mined from said claims is due to, arises

from causes and conditions entirely beyond the control

of affiaut, and for the existence of which he ought not

justly to be considered responsible, viz:

1. The very great difference in the width and extent

of the ore bodies worked by the receiver, and the very

considerable narrowing of the veins conftaining commer-

cially valuable ores.

2. The difference in the mining methods made nec-

essary by the changed conditions, and the "spotted"

nature of the veins and ore "bodies.

3. The reduction of the hours of labor without a

coiTesponding reduction in compensation.

4. The steady and constant increase audi advance in

the prices of all materials and supplies entering into

the general economy of mining operations.
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5. The lack of concenftration amd reduction.' works of

his own compelling the receiver to leave remain stand-

ing in the mines largie quantities of ores which would

otherwise be extracted and treated at a profit. Snch

ores, however, being available for future disposition

and being materially benefited by the development work

carried on for their exposure though the expense has

necessarily been charged against the cost of production

of the ores actually raised and marketed.

6. The depression existing in the copper industry

throughout the land, and the very comsiderable depre-

ciation in the sellinig- price of copper, making valueless

large quantities of ores of said mines which, under nor-

mal iconiditions, would pay good profits if mined and

treated.

7. The decrease in the average percentage of mineral

contents in the ores, bringing about a corresponding

increase in the cost of treatment.

8. The corresponding increase of cost of mining as

gTeater depths aire made necessary in developing ore

bodies.

Affiant further says that in all his operations and

conduct of the affairs connected with said mining

claims, he has always sought to be fair and impartial

with all of the different parties to this litigation, has

always sought to conserve the best interests of all par-

ties interested, with the sole end in view of attaining

the very best results and benefits for all parties con-

cerned administering his trust without fear or favor.

Affiant hais carried on his mining operations in all
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respects with a due regard to the future development

and needs of the properties under his charge and con-

trol, and with an economy consistent with the safety

and preservation of said properties as workable luines;

employingi to assist him the best and most competent

and' eflacient persons obtainable in the district. That

when affiant took charge of said properties as receiver,

the same appeared to be, and were, loaded with a large

and burdensome debt; he has, with the sanction of the

Court of his appointment, paid off and discharged every

existing indebtedness and liability due and payable by

him a® receiver (save current mouthly expenses) and

constantly paid unto the appellants large monthly

profits, and accumulated a profit fund of upwards of

$225,000.00, which is held in trust for the use and benefit

of whomsoever shall eventually be adjudgted entitled

thereto.

And this affiant denies that he has conducted his op-

erations in said mining claims in a wasteful and ex-

travagant manner; on the contrary, he avers, and so

charges the fact to be, that his administration of the

affairs) of said mining claims and his condiut of raining

operations therein, has been economical, conservative

and with due regiard for the best interests of all persons

interested therein.

He denies that he has in any way deprived or is de-

priving the said appellant, or any other persons inter-

ested in the ownership thereof, of the substa.nce of his

estate, or has wasted the same in any way.

Affiant specially referring to the facts, matters and
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things contained iu the affidavit of J. 11. Jiirr;ens here-

in, as to his intention of sinlving a very largfe' shaft at

or near the uortli boundary line of the Tramway lode

claim, he denies generally and sx)ecifioa.lly that it ever

was, or is, his intention so to sink such shaft at the

point or points indicated in the affidavit of said J. H.

Jurgens at the expense of the funds held in trust by

him, but, to the contrary thereof, he avers and so

charges the fact to be, that for a long time he has been

requested by the Butte and Boston Oonsolidated Min-

ing Company (said company being an adjudged owner

of an undivided two-thirds (2-3) interest or part of said

Tramway claim), to sink a shaft at or near the point

indicated in the affidavit of J. H. Jurgens; the said shaft

to be sunk for the purpose of developing certain veins

or ore bodies having their apices within the exterior

limits and boundaries of said Tramway claim, but

which, in their downward course, pass out of the boun-

dary lines of said Tramway claim, and iu depth pass

into the so-called Minnie Healy lode mining claim.

Said Minnie Healy lode mining claim being the prop-

erty, or claimed to be the property of said appellant

Heinze and other persons, and from which said veins

so dipping downward and into the Minnie Healy terri-

tory, this affiant is credibly informed the said appel-

lant Heinze and others have mined and extracted and

raised to the surface large quantities of valuable com-

mercial ores, and as this affiant is informed and verily

believes, converted same to their own use, and which

said veins as aforesaid, this affiant is informed and
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verily believes, belong to aiud form a pai't of the said

Tramway lode or claim.

Affiauit further says that said Butte and Boston (Con-

solidated Mininig' Company, at the time of making such

request, offered to, and still offers to bear the sole and

entire expense of sinking said shaft and developing said

veins, and that this affiant shall not, and wonld not,

be required to bear any of the expense or outlay in-

cident thereto. '

,

Affiant further says that the underground vy"orkings

heretofore made and now existingi in the said Snoho-

mish and Ttamway mining claims consist of many thou-

sands of feet of crosscuts, drifts, levels, raises, etc.,

amounting in the aggregate to ten thousand and sev-

enty (10,070) lineal feet. That such openingis are nec-

essarily used for the economical and ready operation of

said mines and the carrying on of mining operations

therein; that such openings require constant care, atten-

tion, watching, retimbering and repairs; that such care

and attention forms a part, and is includedi in tlie gen-

eral expense connected with the operation of said

claims while active mining operations are carried on

therein; that said openings must be kept open and in

repair, and have constant attention in order to insure

the safety and preservation of said properties ais work-

able mines, whether the same are actively and continu-

ously mined or mot; that such openings cannot, for any

appreciaible lenglth of time, be left unattended and un-

repaired in the event that mining in said claims shall

be discontinued; if left unattended to the same will in-
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evitaibly deteriorate in usefulness, iu many instances

become unsafe, are likely to close up, fill up, cave or

otherwise become useless and impassable and materi-

ally lessen the value and safety of such properties as

workable mines^; that if minincr operations shall be dis-

continued in said mines, the keepin^: in repair and open

of such openings will be a necessary, constant and extra

expense which will have to be provided for and met

from the funids held in trust by affiant, in order to in-

sure the safety and preservation of said properties as

workable mines, ready for the resumption of work.

That affiant has had many years of experience both as

an owner and operator of mines in Montana and else-

where in raining States and territories in the United

States, and that he has a fair knowledge of the proba-

ble cost and expense incident to the care, attention and

repair incident to keeping such openings in proper con-

dition, and that in the opinion of affiant, based upon

his knowledge and experience as aforesaid, the proba-

ble expense necessarily incurred in keeping such open-

ings in proper condition and repair, will be not less

than eighteen hundred ($1800) dollars per month, and

may exceed that sum in case active mining operations

are discontinued or suspended in said properties for

any appreciable length of time.

That the said Snohomish and Tramway mining claims

at this time, are in an infinitely better condition for

economic and rapid production of ore than they were

prior to the time when this affiant assumed full and ex-

clusive possession and control of the same. That many

thousands of tons of ore of a commercially valuable
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character have been developed and exposed and made

available for mining and extraction therefrom. And

the said mining claims are now much more valuable ac-

tually as well as prospectively than they ever were be-

fore.

JOHN S. HARRIS.

Subscribed and sworn to before me this 9th day of

September, A. D. 1902.

[Seal] RAYMOND M. PLACE,

Notary Public within and for the County of Silver Bow,

State of Montana.

Exhibit "A" is a letter, dated March 17th, 1900, to

Arthur P. Heinze from John S. Harris, receiver, asking

said Heinze to meet him to arrange for working the

mines.

Exhibit "B" is a letter, dated March 20th, 1900, ad-

dressed by the Montana Ore Purchasing Compaiij to

John S. Harris, receiver, asking the receiver to suggest

a figure at which he would be willing to have the Mon-

tana Ore Purchasing Company hoist ores produced from

the Snohomish mine, and advising him that the writer

had a talk with Receiver Wilson of the Minnie Healey,

and that said receiver was prepared to receive proposi-

tions from John S. Harris, as receiver, with reference

to hoisting through the Minnie Healey workings from

the Tramway mine, and expressing the hope that Har-

ris, as receiver, and Mr. Wilson, in charge of the Minnie

Healey, might make the agreement.

Exhibit ''C" is a letter, dated March 21st, 1900, ad-

dressed to the Montana Ore Purchasing Company by
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John iS Harris, receiver, inviting the Montana Ore Pur-

chasing Company and Wilson, receiver, to make bids

on the proposition of hoisting ores, and declining to

make any offer to them, stating that any arrangement

that lie might make would have to be approved by the

Court. lie also asked them to make bids for furnish-

ing mining timbers, stuUs and lagging, and saying that

he would be pleased to make some definite arrange-

ment.

Exhibit ''D" is a letter, dated March 23d, 1900, from

the Montana Ore Purchasing Company, addressed to

Receiver Harris, acknowledging receipt of his letter,

and advising that it did not desire to submit any bids,

but would be willing to hoist the ore for a reasonable

charge, and furnish the mining timbers, supplies, etc.,

at a reasonable cost, and suggesting that it would be

more satisfactory to have the receiver submit a prop-

osition to it.

Exhibit "E" is a letter, dated March 27th, 1900, ad-

dressed to the Montana Ore Purchasing Company by

John S. Harris, suggesting that he believes, from the

tone of its letter, that it is not desirous of entering into

a competition for a contract pertaining to the matters

mentioned, and advising that in the event of its failure

to submit propositions, as suggested in his letter, he

would be obliged to make the best terms he could with

others.

Exliibit "F'' is a letter addressed to George H. Robin-

son by John S. Harris, receiver, dated August 30th,

1900, advising that he had not received any propositions
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for working the Tramway tbrougli the 800 foot level of

the Rams mine, and asking, for a proposition for work-

ing the 900 foot level through the Rarus.

Exhibit '"G" is a letter addressed to the Butte and

Boston Consolidated Mining Compau.v by John S. Har-

ris, receiver, dated December 28tli, 1901, asking bids for

the treatment of the output of ore from the Snohomish

mine; also for transportation and prices.

Exhibit "H" is a letter, dated December 28th, 1901,

addressed to the Boston and Montana Consolidated

Copper and Silver Mining Company by John S. Harris,

receiver, of like tenor as the former letter.

Exhibit "I'' is a letter dated December 28th, 1901, ad-

dressed to the Anaconda Copper Mining Company, of

like tenor.
'

i

'

Exhibit "J" is a letter, dated Decem'ber 28th, 1901,

addressed to the Colorado Smelting and Mining Com-

pany, of the same tenor.

Exhibit "K" is a letter, dated December 28th, 1901,

addressed to the Montana Ore Purchasing Company by

Receiver Harris, o¥ the same tenor as the former.

Exhibit "L" is a letter, dated December 28th, 1901,

addressed to the American Smelting and Refining Com-

pany, of Helena, by Receiver Harris, of the same tenor.

Exhibit "M" is a letter, dated December 28th, 1901,

addressed to the Butte Sampling Works by Receiver

Harris, of the same tenor.

Exhibits "N," "P," "Q" and "S" comprise twenty

pages of typewritten matter.

(Filed Sept. 12, 1902. Frank D. Monckto-n, Clerk.)
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Also the affidavit of John B. Williams, as follows:

[Title of Court and Cause.]

Affidavit of John B. Williams.

State of Montaiia, ^
Us. ^j

County of Silver Bow. J

John B. Williams, being first duly sworn, upon his

oath deposes and says:

That he is of the age of forty-seven years, and for

more than twenty-one years last past has been, and is

now, a resident of the County of Silver Bow, in the

State of Montana. That for thirty-six (36) years last

past he has been, and still is, engaged in the occupation

and business of a practical miner; and for the last

twenty-one (21) years has been, and still is, following

said occupation in the Summit Valley Mining District,

Silver Bow County, State of Montana, and ever since

the '4th day of April, 1900, he has been, and still is, in

the employ, as a foreman, o? John S. Harris the duly

appointed, qualified and acting receiver over the Snoho-

mish and Tramway quartz mining claims, situate, lying

and being in the Summit Valley Mining District, in

said county and State.

That aflfiant has been and is thoroughly familiar and

conversant with all of the Tinderground workings and

development in the said Snohomish and Tramway mines

from the time said receiver began active mining opera-

tions therein beginning with the 4th day of April, 1900,

down to and including the present time.

That at the time said receiver took exclusive charge

and control of said mine neither of them were, and they

are not now, equipped with any hoisting works or ma-
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cliinery, and tlie.v have not been, and have not now, an,y

shaft Ol ;^ulilkient depth so aw to permit of their being

worked as independent properties, and prior to the 4th

day of April, 1900, the same has been operated and

developed in connection with the Karus shaft which

said Rarus shaft was then and there the property or

under the control of the Montana Ore Purchasing Com-

pany, and the product of said mine was brought to the

surface by and through said shaft.

That by reason of his familiarity with and knowledge

of all of the underground workings and development of

and in the said mining claims, as aforesaid, affiant has

sufficient knowledge to enable him to testify intelli-

gently with reference thereto and as to the condition

and extent of the ore bodies existing therein. That at

the time of the cessation of work by F. Augustus Heinze

and others in interest with him in the ownership of said

claims, and the taking of exclusive possession and con-

trol thereof by said receiver, there was developed and

capable of extraction from tlie Snoliomish quartz min-

ing claim not to exceed four thousand (4000) tons of

commercially valuable ore which said amount of ore was

extracted by said receiver. That after the said ore so

developed as aforesaid had been extracted, there was

no appreciable amount of ore remaining in said Snoho-

mish claim; and practically all of the ores subse-

quently extracted therefrom were the result of develop-

ment work prosecuted by said receiver in the so called

north or lead vein in said Suohomisli claim; the said

north or lead vein being another and a different vein

from that in which the said Heinze and others had
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prosecuted their mining operations in said mining

claims.

Tliat based upon liis knowledge of and familiarity

with the mining operations carried on in said Snohomish

claim, by the said Heinze and others, prior to the as-

sumption of exclusive control and possession by said

receiver as aforesaid, affiant avers that the width of the

ore bodies at the points and places in said Snohomish

mine where said receiver took up the work left off by

said Heinze and others, was on an average between four

(4) and five (5) feet, and by reason of such width the ex-

traction of ore therefrom was possible at a compara-

tively low cost. That the width of the ore bodies de-

veloped by the receiver in the said north or lead vein

never exceeded two (2) feet, and the cost of production

of the ores extracted therefrom was necessarily in-

creased by reason of the narrowness of the vein and the

large amount of development work required in order to

make the same available for extraction; that the said

north or lead vein as developed by the said receiver did

not contain continuous ore bodies, the said vein, so far

as the mineral contents thereof were concerned, being

spotted, and in many instances the receiver was com-

pelled to follow the same through ground containing

comparatively very little ore of commercial value.

That the ore bodies developed by the receiver during

his administration of the Tramway lode claim have

never exceeded one (1) foot in width.

That affiant is familiar with the connections made by

said receiver with the so-called Berkley shaft of the

Butte and Boston Consolidated Mining Company, and
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also with the connections made by said receiver witli

tlie so-called West Colusa shaft of the Boston and Mon-

tana Consolidated Copper and iSilver Mining Company;

that such connections so effected by said receiver, with

the several shafts aforesaid, were proper and necessary

for the purpose of securing a proper facile and economi-

cal outlet for the product of said Snohomish and Tram-

way mines, and were of great benefit so as to materially

enhance the value of said claims as workable mines,

and without such connections said mines could not be

worked in any way except either by sinking shafts from

the surface of said claims, or the use of the Montana

Ore Purchasing Company't? Karns shaft.

Affiant further says that based upon his knowledge

and familiarity with the workings and development in

the said Tramway mining claim there was not at the

time of taking exclusive control and possession by the

receiver as aforesaid, to exceed one thousand (1,000)

tons of commercial available ore therein, and the same

is still standing in the mine intact; that all of the ores

extracted since that time have been and are the fruit

of development work and explorations prosecuted and

planned and executed by the said receiver since the 4th

day of April, 1900.

That in the said Tramway mine there has been ex-

posed and developed and ready for immediate and

economical extraction about two thousand (2,000) tons

of good, merchantable copper silver ore, and that the

development work in said Tramway mine has been al-

ways, and still is, carried on in advance of ore extrac-

tion.
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That there is now standing and available for extrac-

tion about six thousand one hundred and fifty (6,1'^0)

tons of second-class ore in the Snohomish mine, which

said amount of ore is the result of development exe-

cuted by the receiver in advance of extraction and is

in reserve. " '^•^j

That based upon affiant's experience as a practical

miner, he verily believes that the mining operations and

the development work carried on and prosecuted by

said receiver since the said 4th day of April, 1900, has

been and is being carried on and conducted in a miner-

like, substantial and economical manner, with due re-

gard for the future preservation of said properties as

workable mines.

That the workings and openings in the said Snoho-

mish and Tramway mines are of an extensive character,

consisting of many thousands of feet requiring constant

attention, repairs, retimbering, and watching in order

to preserve the same and make the said mines, and each

of them, available for continuous work, and that in the

event of the discontinuance of active mining operations

in said mines, the same would require constant watch-

ing, inspection and repairs for the preservation of said

mines as workable mines ready for immediate resump-

tion of work.

That if neglected for any appreciable length of time,

said workings woukl materially deteriorate, become

choked up and impassable, and would entail a large ex-

pense upon the owners or future owners in order to put

tliem into suitable condition for mining operations.

That from the nature and charactej* of the ground
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aud the condition of the workings, affiant verily be-

lieves that the cost and expense of preserving said mines

and the workings thereof for immediate resumption of

work, would necessarily be not less than fifteen or

twenty thousand dollars per annum. That the afore-

said expense of retimbering, repairs, watching and in-

spection of the workings aforesaid is usually attended

to and forms a part of the work and labor performed

in said mining claims aud the workings thereof, and is

usually and generally included in and a part of the pay-

roll and expense account while such mines are in

operation. That upon a discontinuance of work, min-

ing and the general closing down of the operations in

said mines, such expense cannot be, and is not, included

in or provided for in a general expense account, but is

an additional and extraordinary expense which must

continue from the time such mines are closed down un-

til active operations are resumed.

JOH^N B. WILLIAMS,

Subscribed and sworn to before me this 9th day of

September, A. D. 1902.

[Seal] RAYMOND M. PLACE,

Notary Public within and for the County of Silver Bow,

State of Montana.

(Filed Sept. 12, 1902. Frank D. Monckton, Clerk.

Also the affidavit of Ixichard J. Cloke, as follows:

[Title of Court and Cause.]
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Affidavit of Richard J. Cloke.

State of Montana,
j

County of Silver Bow. J

Eichard J. Cloke, beingi first duly sworn, upon his

oath, deposes and says:

That he is thirty-two (32) years of ag:e, and a resident

of Butte, Silver Bow County, ^lontana; that he has re-

sided in said Silver Bow County for more than eig'ht

(8) years last past; that for twenty-one (21) years last

past he has been, and still is. a practicable miner; that

he has followed such occupation in the Summit Valley

MininjT District for more than ei^ht (8) years last past;

that he has been thoroug-ihly familiar with tlie work-

in^is in the Snohomish and Tramway mining claims ever

since on or about the day of , 1900, shortly

after the time when John S. Harris, the duly appointed,

qualified and actinp; receiver thereof, took sole and ex-

clusive possession thereof; that at said time this aflRant

inspected and became familiar with the workinn:s and

developments theretofore prosecuted and made by F.

A. Heinze and others in interest with him in said Sno-

homish and Tram>way mining claims; that a large

amount of mining had been done in said Snohomish

claim by the said Heinze and others; that the amount

of ore developed and available for economical extrac-

tion from said Snohomish claim was about four thon-

sand (4,000) tons; thnt the amount of ore develoy)ed

and available for economical extraction from the Tram-

way claim at said time was about one thousand (1,000)
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tons; that after said! quantities of ore bad been ex-

tracted iby said receiver from said mininigt claims, there

wais practically no ore remaining in said workings of a

commercial value; that the oresi obtained from said

Snohomish claim since the extraction of the aforesaid

quantity of four thousand (4,000) tons by the receiver,

as aforesaid, were obtained and extracted from the so-

ealled north or lead vein in the Snohomish claim; the

said north' or lead vein being another and different vein

from that ini which the development work and ore e^-

traction was carried on by F. A. Heinze and others in

interest with him; that all of the ores extracted from

said north or lead vein of the Snohomish claim were

the fruit of development work and operations carried

on 'by said receiver. '

That to the very best knowledge and belief of affiant,

the width of the ore bodies at the points and places were

mining! oiperations' in said Snioliomish mine were car-

ried oni, was from four (4) to five (5) feet, and the ores

extraictedi therefrom were oibtained at comparatively

low coist for mining and extractioin, whereas the width

of the ore bodies developed by thei receiver in said

north vein was never in excess of two (2) feet, and

said ore bodies were not continuous, very irregular, and

ini many instances the vein w^as spotted, and yielded

ores of a comparatively low grade.

That to the best knowledge of this affiant, based upon

his familiarity with the works in said Tramway mining

claim, there was not to exceed one thousand (l,0iO0)

tons of commercial available ore exposed or developed
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thereiuj at the time said, receiver taok sole and exclusive

possession and control of said Tramway mining claim,

and the same has never ibeen removed; that all ores

extracted since the sole receivership were and are the

product and result of development work and explora-

tion iniaugurated by said receiver.

That based upon his experience as a miner and his

familiarity with mining operatioTis, affiant says that

the said mining operations of the receiver dutring the

time aforesaid, were earned on economically and with

a due regard for the preservation of said properties as

workable mines, and that all connections made with

the worikings in adjoining mines were necessary in or-

der to provide an outlet and economical meains of bring-

ing the product thereof to the surface.

That from a personal inspection of the workings of

said Snohomish and Tramway mines and lim familiarity

therewith, affiant a,vers that there is now available and

capable of economic extraction in the Snohomish mine,

about six thousand one hundred and fifty (6,150) tons

of second classi ore.

That there is available and capable of economic ex-

traction not less than two thousand (2,000) tons of good

commercial ore in the Tramway mine; that the average

width of the ore streak as developed by said receiver

in said Tramway mine is not in excess of one (1) foot.

That to the very best knowledge, information and

belief of affiant, neither of said mining claims are

equipped with the necessary and proper machinery for

their operation as independent mines; that said min-
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ing claims have not shafts of any sufficient depth to

enable the same to be developed and operated as inde-

pendent and separate mines; that whatever develop-

ment work has been done therein in depth has been

effected by means of connections made with shafts and

workings on adjoining properties, to wit, the Berkeley

shaft of the Bntte and Boston Company, the West

Colusa shaft of the Boston and Montana Company,

and the Rams shaft of the ^Montana Ore Purchasing

Company; drainage and ventilation being accomplished

and provided by means thereof.

That the developments and workings in the said mines

are extensive and numerous, consisting of several

thousands of feet of drifts, levels, winzes, etc.; that

keeping the same open, timbered and in a proper state

of repair is a largK? item of expense, and it is neces-

sary that the same shall be kept open, timbered, and

in a proper state of repair in order that mining opera-

tions may be caiTied on therein with economy and

safety, and for the preservation of said mines for future

work; that in the event of the discontinuance of work,

the expense for keeping said workings in a proper state

of repair, and preserving the mines in a condition for

immediate resumption of work, the expense would be,

as this affiant verily believes, not less than fifteen

thousand (15,0€0) dollars per annum, and the same may

reach the sum of twenty thousand (20,000) dollars.

Affiant says that from his knowledge of the condition

of the grounds generally, it is not practicable nor ad-
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visable to leave said workings for any appreciable

length of time without repair and attention; that if so

left, the safety of isaid properties as w^orkable mines

will be materially jeopardized and entail a very large

expense and outlay upon either the present or future

owners of said properties. That the aforesaid expense

of T^timbering, repairs, watching and inspection of

the workingis aforesaid is usually attended to and forms

a part of the work and labor performed in said mining

claims and the workings thereof, and is usually and

generally included in and a part of the pay-roll and ex-

pense account while such mines are in operation.

That upon a discontinuance of work, mining and the

general iclosingt down of the operations in said mines,

such expense cannot be and is not included, in or pro-

vided for, in a general expense account, ibut is an addi-

tional and extraordinary expense which must continue

from the time s,uch mines are cloised down until active

operations are resumed.

RICHARD J. OLOKE.

Subscribed and sworn to before me this 9th day of

September, A. D. 1902.

[Seal] RAYMOND :M. PLACE,

Notary Public within and for the County of Silver Bow,

State of Montana.

(Filed Sept. 12, 1902. Fra:nk D. Monckton, Clerk.)

Also the affidavit of E. J. Finnegan. as follows:

[Title of Court and Cause.]
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'^ Affidavit of E. J. Finnegan.

State of Montana, ^

County of Silver Bow. J

E. J. Finnegaiu, ibeing- first duh" sv^orn, on oath de-

potses and says:

That he is forty (40) years of aoie, and has been a

resident of Butte, Silver Bow County, Montana, for

more thain twenty (20) years last past; that he is a

practical miner by occupation, and has had experience

as such for the period of twenty-five (25) years; that he

is well acquainted with and knows the Snohomish and

Tramway mining' claims in the Summit Valley JMinimg

District, Silver Bow County, Montana; that he has been

and is now well acquainted and familiar with all of

the developments and underground workings as well

as those made and prosecuted by F. A. Heinze and

others prior to the 4th day of April, 1900, and since said

date, of those made and prosecuted by John S. Harris,

receiver.

That by reason of his familiarity and knowledge of

such developments and underground workings in said

mineis, he is enabled to testify intelligently with regard

thereto.

That the total avallaible ore of any commercial value

developed in said Snohomish and Tramway mining

claims prior to, and on or about the 4th day of April,

1900, did not exceed in amount four thousand eight hun-

dred (4,800) tons, one thousand (1,000) tonis of which had

been developed in the Tramway claim; that said one
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thousand (1,000) tous of ore has never TDeen extracted

from said claim and still stands therein.

That from his own personal knowledge affiant says

that there was a difference in the method of extraction

of the ores from said mines practiced by F. A. ITeinze

and others while in control thereof, from that followed

by John S. Harris, the receiver; that in extractinLi; the

ores from said mines the said Heinze and others ex-

tracted the said ore, together with the waste for the

full width of the drift or other openings made, using

and operating machine drills for that purpose; that

the method pursued by Receiver Harris was essentially

different in this, that all of the work and mining done

by, or caused to be done by, the said receiver was by

hand drillingj, and the ore closely mined and separated

from the waste.

That all of the ores extracted from said Tramway

claim by said receiver from the 4:th day of April afore-

said, up to the present time are the result of develop-

ment prosecuted and made by said receiver; that since

the date of taking sole and exclusive possession of said

mining claims, said receiver has crosscut for ami devel-

oped the so-called north vein in the Snohomish claim,

and all of the ores mined and extracted from said claim

since the 4th day of April aforesaid, have been mined

and extracted from the said north vein.

That during the time said Heinze and others carried

on said operations in said claim, the ore bodies mined

bv them were wider and better than anv encountered
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by the receiver and minod since his sole and exclusive

possession thereof.

That said mining claims have never had proper, suffi-

cient or necessary machinery and appliances for their

operation as independent and separate mine».

That affiant is familiar with a-nd has kniowledg^e of

the work done and connectionsi made by said receiver

with the so-called Berkeley shaft of the Buttel and Bos-

ton Consolidated Mining Company; that based upon his

familiarity with and knowledge of the condition of said

mines and making of such connections with said Berke-

ley shaft by said receiver, was both proper and neces-

sary, and was a valuable and beneficial work innuring

to the benefit of the present as well as the future owners

of said properties.

That to the best knowledgie, o'bservatioii and belief

of affiant, all of the development and mining operatious

carried on and conducted by the receiver during- the

time of his posses'siou and control of said mining claims

as such hais been performed and prosecuted in an ex-

tremely economical and conservative manner; that smch

work has always been well and safely done with a view

and to the end of the preservation of said propei'ties

as workalble mines.

Affiant further says that he is familiar with and has

knowledge of the existing ore resen^es in said mines,

and that the condition of said mines with reference to

developments and ore reserves available for econ'omic

extraction is fully as good, if not better, than the re-

serves in existence at the time when said receiver as-
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sumed tho sole aiMl exclusive possession aiiul control

of said' mininig claims..

That in said Snohomish claim there is now standing

and available for economic extraction a larg-e quantity

of second-class ore, amounting, as this affiant verily

believes, to more than six thousand (G,0O0) tons.

That the workings and openings in said mining claims

are numerous and extensive, and consi^^t of many thou-

sands of feet of shafts, drifts, levels, winzes, etc.; that

in order to maintain the same in a proper and safe

condition, it is necssary that the same shall have con-

stant care and attention in order to insure the safety

and preservation of said mines whether worked or not.

That based upon affiant's knowledgie of the condi-

tion of said workings and of the ground in which they

are made, the same could not ibe left for any appreci-

able length of time without care and attention; that

without said care and attention th(» same would de-

teriorate in usefulness; in many instances would be

closed up and entail an enormous expense in order to

put them in the proper condition for continuing work.

That in the event of the discontinuance of mining

operations in said claims, the expense necessary; and in

fact uniavoidable, for the preservation of said mines

in keeping them in a safe condition for the resumption

of work, would be not less than eighteen hundred (1,800)

dollars per month. That the aforesaid expense of re-

timbering, repairs, watching and inspection of the v.ork-

ings aforesaid, is usually attended to and forms a part

of the work and labor performed iu said mining claims
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nnd the \vorkiui>vs thereof, and is usually and creuer-

allj included in and. a part of the pay-roll and expense

account while such iniues are in operation. That upon

a discomtiniiance of work, iuinin;> and the general clos-

ing down of the operations in said mines, such expense

cannot be and is not imluded in or provided for in a

general expense account, but is an additional and ex-

traordinary expense which must continue from the time

such mines are closed down until active operations are

resumedL

EDWARD J. FINNEGAN.

Subsicribed and sworn to before mr' this 9tli day of

September, A. D. 1902.

[Seal] RAYMOND M. PLACE,

Notary Public within and for the County of Silver Row,

State of Montana..

(Filed Sept. 12, 1902. Frank D. Monckton, Clerk.)

Also the affidavit of George E. Moulthrop, as follows:

[Title of Court and Cause.]

Affidavit of George E. Moulthrop.

State of Montana,
)

County of Silver Bow. J

Georgie E. Moulthrop, being first duly sworn, on oath

deposes and says:

That he is thirty-eight (38) years of age, and is a resi

dent of Butte, Silver Bow County, Montana; that he

is a civil and mining engineer by profession, and that



302 F. Augustus Ilciuze vt id. vs.

he has been such for seventeen (17) years lajst past;

that he has been actively eno^agt^d in the practice of

his profession in the Butte District, and engaged in

generail mining professional work for the last ten (10)

years.

That he is acquaintedi with the exterior boundaries

and all of the undergTound workings of the Snohomish

and Tt"amwaiy lode mining claims in said District; that

he has had frequent access thereto and performed ]>ro-

fessionail work therein during the last two years and

six months next previous to the' making of this affi-

davit; that he is familiar and well acquainted with the

various levels, drifts, crosscuts and other ope'ningis in

the said Snohomish and Tl-amway mines on and since

the 16th day of March, 1899, and knew the location

and the extent of ore bodies therein exposed at that

time.

That at the time when John S. Harris, the receiver

herein, laissnmed sole and exclusive posisession and con-

trol of said mining claims, there was exposed and avail-

able for extraction, about nine thonsand five hundred

(9,500) tons of commercially valuable ore in the Sno-

homish mining claim, siuch quantity of ore being avail-

able for profitable treatment by one possessed or con-

trolling conicentration and reduction works of his own.

For one not poisisessed of such works, the amount of ore

available for profitalble extraction and treatment would

necessarily be reduced to not more than four thousand

five hundred (4,500) tons.
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That from au iutimate knowledg'c and examiuatiou of

all the miuiugi operations prosecuted and conducted

by the s;nd receiver in said niinin >• claims, tliis affiant

verily b(die\es that the whole thereof have been con-

ducted in a satisfactory, substantial, safe aind economi-

cal mianner, with due rej^ard for the future development

and o.pera,tion of said mines as workaible mines.

That said mining- claims have never had ainy shafts

sunk from the surface to a greater depth than three

hundred and fifty (350) feet; that all machinery for

hoisting, or other purposes, if any had been placed

thereon, had been whoUj^ removed therefroiii prior to

the time when said receiver took sole and exclusive pos-

sessioni a'nd control.

That all of the undergiround mining developments, be-

loAV the 350 foot level, were carried on and prosecuted

through connections made with the so called Rarus

shaft, and all of such connections in the absence of any

independent shafts existing on said mining premises,

were absolutely and entirely dependent and tributary

to the said Rairus shaft, and without the siinking of in-

dependent shafts on said properties, and in the absence

or from inability to use the said Rarus shaft, the said

mining properties could not be oper;Ued successfully or

at all, except by efPectingi connectionn with sihafts exist-

ing on other adjoining properties.

That affiant is acquainted with the connections made

with the underground workings iui said claims through

the Berkeley and West Colusa shafts respecti\ely,

owned or controlled by the Butte & Boston Consolidated
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Mining Company and the Boston and Montana Consoli-

dated Copper aind Silver Minlmg Company; that in the

opinion of the affiant, such connections made with said

shafts as aforesaid, in the absence of independent shafts

on said properties or a working agreement for the use

of said Ranis shaft, were absolutely necessary and in-

dispensiable for the proper development and economical

operation of said mines. Tliat all of said connections as

made by the receiver are of a su'bstaintial character and

afford la ready mean® of access to and from said mines,

aind have been made at the lowest possible expense con-

sistent with safety and good mining; that said connec-

tions in the absence of independent shafts of their own

•would necessarily inure to the gtreat and substantial

benefit and advantage of the present, as well as: future,

owneTs of said property, and would' materially enchance

their value.

That under existing conditions, it would be a great

and unn'ecessiary expense to the receiver to either extend

the present existing shaft ou' the Snohomish atod Tram-

way mines', or sink a new independent shaft for the pur-

pose of connection the underground workings therewith;

the expense would coinsiderable outweigh the probable

benefits conferred.

That from his own familiarity Avith audi knowledge

of the underground workings, drifts, crosscuts), levels

and rises, made in said Snohomish and T'ramway mines,

the aggregate length thereof is seven thousand five hun-

dred and eighty-five (7,585) feet; that from an examina-

tion of official records accessible to him, such under-
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gTound workings in said elaims. amount ini the aggregiate

to teni thousand and seventy (10,070) feet. That prac-

tically all of said openings are necessary mine work-

ingis', and' facilitate the ready and economical operation

of said mines, being more or less constantly used for in-

gress, egress and passage.

That affiant is familiar with and well knows the gen-

eral condition' amd character of the mine developments

in the principal and largier mines of the Butte District;

that the conditions existing in the said Snohomish and

Tramway mines are not essentially differenft from those

existing Jn other adjoining mines.

That it is a condition generally prevalent in the Butte

Mining District, that nndergtrounid developments aind

openings must be cared for, more or less constantly in-

spected, retimbered and kept in general repair, and that

this condition' applies particularly to most of the mines

operated ini said district; that ordinarily the timberinjr,

reti'mibering, care and attention of mining) developments

is a pairt of the ordinary cost and expense of mining de-

velopments while active continued mining operation's

are carried on; that the care and repair of existing mine

openings is ai necessar\^ i'ncident to the safety and pre-

serviation of mine workiugs in said Butte District,

w^hether active mining operations a,fe carried on or not.

That from the nature, character aind extent of the min-

ing developnients existing within said Snohomish and

Tramway lode mining claims, the affiant's familiarity

therewith, affiant verily believes that the same could

not be left unattended to, unwatched, and unrepaired
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for any appreciable length of time without endanger-

ing the safety and preservation of said properties as

workalble mines, and that such care and attention as

aforesaid would necessarily entail and cause a large

monthly outlay which would have to be provided for in

case mining- operations were discontinued in said claims.

GEORGE E. MOULTIIROP.

Subscribed and sworn to before me this 9th day of

September, A. D. 1902.

[Seal] RAYMOND M. PLACE,

Notary Public in and for the County of Silver Bow, State

of Montana.

(Filed Sept. 12, 1902. Frank D. Monckton, Clerk.)

Also copy of motion to dismiss filed by the appellee,

Butte and Boston Consolidated ^Mining Company, and

John S. Harris, receiver, as follows

:

[Title of Court and Cause.]

Motion to Dismiss.

Now comes the appellee, Butte and Boston Consoli-

dated Mining Company, and also John S. Hanis, receive

of the Tramway and Snohomish lode claims, appointed

by the Circuit Court of the United States, Ninth Circuit,

District of Montana, and moves the Court to dismiss the

motion of the appellants, herein, staying the orders of

the said Circuit Court, appointing the said Harris re-

ceiver, and extending his authority, and also asking the

Court to require the said receiver to refrain from doing

flnv work or breaking or moving any ores from the
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Tramway and' Snohomish lode claims, or from sellino-

or disposing of the siame.

Thisi motion is made upon the following grounds, and

for the following reasons, viz:

1st. That the said receiver was appointed by the

Circuit Court of the United States;, Ninth Circuit, Dis-

trict of Montana, and the authority of the receiver was

extended to the said Court, and the said Court only has

jurisdiction to direct or control the receiver with refer-

ence tO' the affairs of the receivership.

2d. That the matters presented in the appellants'

motion are matters cognizable only in the Circuit Court,

and that this Court will not take jurisdiction of such

matters until it has been shown to the Court that ap-

plications of a like nature ihave been presented to the

Circuit Court.

3d'. That no appeal has ever been prosecuted' to this

Court from the several orders complained of, or if such

appeal has been prosecuted, that the same was by this

Court dismissed, and that the matters complained of by

the appellant are not and cannot be brought into this

court by an appeal from a final judgment, which judg-

ment in no wise affects the receiver or his accounting.

4th. That there is no giround shown in the said

motion of the appellants, why the order of a Court, ap-

pointing a receiver, in any of its terms should be modi-

fied or revoked.

5th. That the matters complained of by the appellant

must be shov^m/, if shown at all, by the record of appeal,

and cannot be brought into this court by affidavits' not

contained in the original record.
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6th. That this application is not properly made to

this iGourt in the city of Seattle, and State of Washing-

ton, for the reasion that all of the recordsi in this cause

are in the city of Sa.n Francisco, and State of California,

ainid there has been no agreement or stipulation between

the parties permitting the ??ame to be heard or any

matter therein determined in the City of Seattle.

7th. That the notice of the application made by the

appellants is so short that it is impossible for the ap-

pellee and the said John S. Harris, receiver, to prepare

themselves to show the true state of facts relative to

the matters complained of in the application.

8th. That the receiver, pTohn S. Harris is not a party

to this appeal and is in nowise before this Court. He is

answerable only to the Court which appointed him, and

there being no appeal from the order appointing him,

this Court should not undertake to review his appoint-

ment or his actions thereunder.

Wherefore the appellee and the said John S. Harris,

receiver, respectively move the Court to dismiss the said

motioni and to refuse to hear the same, or that if the

Court should be of the opinion thait the same should be

heard, that the same be set for some further date in the

city of iSan Francisco, at the forthcoming term of this

Court, where the same may be properly presented upon

the records and such showing as the parties may prop-

erly make. FORBIS & EVA^NS,

Attorneys for Appellee.

H. J. BURLEIGH,

Attorney for John S .Harris, Receiver.

(Filed Sept. 12, 1902. Frank D. Monckton^ Oerk.)
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Also copy of the writ of supersedeas issued by the

United States Circuit Court of Appeals, as follows:

In the United States Circuit Court of Appeals for the Ninth

Circuit.

F. AUGUSTUS HEINZE and F. AU-

\

GUSTUS HEINZE, as Administrator
\

of the Estate of JAMES LARKIN,

Deceased, and CLARA A. LARKIN,

Appellants,

vs.

BUTTE AND BOSTON CONSOLI-

DATED MINING COMPANY et al..

Appellees.
/

Writ of Supersedeas or Stay.

The President of the United States of America Sends

Greeting to the Circuit Court of the United States,

Ninth Circuit, District of Montana, and the Judges

Thereiof, and to John S. Harris, Receiver Herein:

Whereas at a term of the United States Circuit Court

of Appeals, Ninth Circuit held in the city of Seattle,

State of Washington, there was presented an applica-

tion on the part of appellants herein, for a writ staying

a portion of the orders of the United States Circuit

Court, Ninth Circuit, District of Montania, appointing

John S. Harris, receiver herein, and extending his au-

thority as receiver herein, and enjoining said receiver
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from carrying: on any further mining in the Snohomish

and Tramway lode claims, described in the amended bill

of complaint, or the veins or ore bodies 'belonging there-

to, and whereais the Court made and entered its order

herein granting said application and directing said stay.

Now, therefore, these presents do command you, the

said Circuit Court, and the Judges thereof, that you, the

siaid John S. Harris, do forthwith refrain and desist dur-

ing the pendency of this appeal, and until the further

order of this Court, from carrying on any mining, or

breaking!, or removing any earth, rock, ores or minerals,

or taking away, smelting or disposing of any ores or min-

erals from said T'ramway or Snohomish lode claims, or

any of the vein's or ore bodies belonging thereto.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 7th day of Octo-

ber, in the year of our Lord one thousand nine hundred

and two. :

I

[Seal] F. D. MOXCKTON,

Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit.

The form of the foregoing writ is approved' and the

clerk is directed to sign and seal the same forthwith.

October 7th, 1902.

WILLIAM B. GILBERT,
*• "

' Circuit Judge.

These were all offered upon the hearing of said appli-

cation and the foregoing objections thereto, on the 20th

day of October, 1902, by the interveniers and cross-com-

plainants in said Circuit Court, F. Auguistus Heinze and
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F. Augustus Heinze, as administrator of the estate of

James Larkin, deceased, and Clara A. Larkin, for the

purpose of showimg- the Court the situation of matters

with reference to said application, and the nature of the

same, and what action was taken therein by the receiver,

and were admitted in evidence.

That said H. J. Burleigh, as counsel, and the said re-

ceiver offered no evidence whatever in support of said

application; and the matter being thus presented and

argued to the Court, the Court overruled each and all of

the foregioing objections, and made and entered its order

herein, allowing said claim in the sum of thr'ee hundred

and fifty (|350.00) dollars, and the said petition of the

receiver, and ordered and directed that the said receiver

pay said amount to said counsel out of the funds of the

receivership, to which ruling and error the interveniers

and cross-complainants aforesiaid then and there sever-

ally took and were allowed an exception; and the Court

then and there made and entered its further order,

gi'anting them fifteen (15) days within which to preparev

serve and present their bill of exceptions thereto, and

directing that the same might be thereafter represented

within said time and filed, with the same effect as if pre-

sented and filed at said time and at said term of court.

And now, in accordance therewith, said interveniers

and crosis-complainants do now specify herein an excep-

tion to the order of the Court overruling said objections,

taking and reserving herein a separate anld several ex-

ception to the order overruling each separate objection,

and an exception to the order overruling each and all of
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the objections, and also specifying and reserving a sepa-

rate exception to the order of the Court allowing said

claim and petition, and directing that the same should

be paid out of the funds of the receivership by the re-

ceiver, and an exception to the entire order.

The foregoing bill of exceptions is correct, and is now,

within the time allowed by law and the order of said

court, presenited, signed, settled and allowed as correct,

with the same force and effect as if the same had been

presented at the time the ruling and order was made.

Dated November l'5th, 1902.

HIRAM KNOWLES,
Judge.

To the Aibove-named Complainant and to Forbis &

Efvans, Its Solicitors and Counisel, John S. Harris,

Receiver, and H. J. Burleigh, Hist Solicitor and Coun-

sel.

You are hereby notified that the above and foregoing

bill of exceptions will ibe presented forthwith to the

Honorable Hiram Knowles, Judge of the Circuit Court

of the United States, for the Ninth Circuit, District of

Montana, who presided in the above Circuit Court at the

time the ruling anid order was made, for settlement and

allowance.

Solicitors and of Counsel for Interveners and Cross-Com-

plainants.
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Service of the foregoing bill of exception® and notice

acknowledged, and copy received, this 3d day of Novem-
ber, 1902.

FORBIS & EVANSi,

Solicitoirs and of Counsel for Complainan.t.

Solicitor and Counsel for Johni S. Harris, Receiver.

State of ^Montana, \\

Wss.
County of Silver Bo> J

W. D. Kyle, being first duly sworu, upon oath deposes

aind says:

That he is a male citizen of the United States, over

the age of twent3^-one years and not a party to or in-

terested in the within entitled action; that on the 3d

day of November, 1902, he personally served the annexed

bill of exceptions upon H. J. Burleigh, solicitor and

counsel for John S. Harris, receiver herein by leaving a

true and correct copy thereof with Chas. W. Blair, in the

office of said H. J. Burleigh in the Silver Bow Block in

the city of Butte, Silver Bow County, Montana, said

Charles W. Blair being the person in charge of the said

n. J. Burleigh's office at the time of the service of the

said bill of exceptions.

W. D. KYLE.

Subscribed and sworn to before me this 3d day of No-

vember, 1902.

[Seal] FRANK L. RILEY,

Notary Public in and for the County of Silver Bow, State

of Montana.
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[Endorsed] : Title of Court and Cause. Bill of Ex-

ception of Interveners and Cross-complainants, Filed

and entered Nov. 7, 1!)02. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 20th day of October, 1902,

an order allowing counsel fees to II. J. Burleigh,

Esq., was duly signed and entered herein, which said

order is as follows, to wit:

3i\t]\ day ol" September Term, 1902, United States Cir-

cuit Court, Butte, Montana, Monday, the 20th day

of October, 1902. Minute Book 2, U. S. Circuit

Court, Butte, Montana, page 554.

No. 47.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FOBBIS, Executor, etc., et al.,

Defendants.

F. AUGUSTT^S HEINZE, Administrator, etc., et al..

Cross-complainants,

vs.

BUTTE AND BOSTON CONSOLIDATED MINING
COMPANY et al.,

Defendants.

Order Allowing Counsel Fee.

John S. Harris, the duly api)ointed, qualified and act-

ing receiver over the Snohomi.-h and Tramway quartz
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lode mining claims, having heretofore filed in this court

his petition, praying for authority and direction in the

matter of the payment of certain counsel fees to H. J.

Burleigh, Esq., who represented him in certain matters

before the United States Circuit Court of Appeals, Ninth

Judicial Circuit, sitting in Seattle, Washington, as more

fully and at large appears by and from said petition,

reference being • thereunto had, and the said petition

coming on regularly to be heard this day upon the ob-

jections thereto interposed by F. Augustus Heinze and

another, and the parties appearing by their respective

counsel, and the Court having heard the evidence, docu-

mentary and oral, together with the arguments of coun-

sel and having duly considered the same and being fully

advised in the premises, it is by the Court here

Ordered and adjudged, that the petition of said John

S. Harris, receiver, as aforesaid, be and the same is here-

by allowed, and he is hereby authorized and directed to

pay unto H. J. Burleigh, as said counsel the sum of three

hundred and fifty dollars in full for his services as coun-

sel and for his expenses, less such sum or sums which

he, the said receiver, may have paid unto the said Bur-

leigh for or on account thereof and which are credited

upon the said account.

HIKAM KNOWLES,
Judge.

Filed and entered Oct. 20, 1902. Geo. W. Sproule,

Clerk.



316 F. Augustus Hciuze et al. vs.

And tlioienfter, to wit, ou the 9tli day of April, 1903, an

asfeioiiiiit'Dt of eiTorw was duly filed herein, which

said assignment of errors is as follows, to wit:

No. 47.

In tin: Circuit Court of the United states, Ninth Circuit,

District of Montana.

IU:TTE and BOSTON CON.SOLIDATED MINING
COMPANY,

Complainant,

vs.

JOHN F. FOKBIS, Executor, et al.,

Defendants.

F. AUGUSTUS HEINZE and F. AUGUSTUS HEINZE,

Administrator, and CLARA A. LARKIN,

Interveners and Cross-complainants.

Assignment of Errors.

Now, on this 10th day of April, 1903, come F. Augus-

tus Heinze and F. Augustus Heinze, as administrator of

the estate of James Larkin, deceased, and Clara A. Lar-

kin, cross-complainants, by their solicitors and counsel,

and say that in the above-entitled cause the Court com-

mitted error in the following particulars, which are

hereby assigned and relied upon in the appeal taken in

the said cause to the United States Circuit Court of Ap-

peals, Ninth Circuit:

First.—^T'he Court erred in making and entering its

order or decree on the 20th day of October, 1902, allow-

ing the claim of H. J. Burleigh for counsel fees and al-

lowing the petition of John S. Harris, receiver, and au-
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tliorizing and directiuj^ the said receiver to pay to said

H. J. I^uileij^Ii tiie sum of three Inindred aud fifty

(.f350.00) dollars out of the funds and property in the

hands of the said receiver.

Second.— The Court erred in overruling and disregard-

ing each of the objecti(>ns presented by the interveners

and cross-complainants against the application of H. J.

Burleigh, counsel, and John S. Harris, receiver.

Third.—The Court erred in overruling and disregard-

ing all of the said objections.

Fourth.—The Court erred in approving and allowing

the account of H. J. Burleigh for counsel fees and ex-

penses.

Fiftli.—The Court erred in allowing the petition of

the receiver and in authorizing and directing the pay-

ment to H. J. Burleigh of the sum of three hundred and

fifty (1350.00) dollars for counsel fees and expenses, in

that:

(a) The Court had no jurisdiction of the matter or to

make said order.

(b) The Court exceeded its jurisdiction and abused

its discretion in making the order appointing a receiver,

and also in making the order extending the receivership.

(c) The Court was without jurisdiction or authority

to authorize the receiver to carry on mining operations

in the property.

(d) The receiver was not a party to the application

for a writ of supersedeas or stay, and had no interest

therein and no authority to employ counsel, and any

claim for services rendered by counsel is a claim against
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John S. Harris personally, and not against the funds or

property in his hands as receiver.

(e) The application for said order of stay or super-

sedeas did not in anywise concern the receiver and was

a matter entirely between the parties, and the complain-

ant appeared anid resisted said application.

(f) The receiver joined the complainant in resisting

said application, which he had no right to do,

(g) Said amount was charged in part against F.

Augustus Heinze, whose interest in the property is un-

questioned, and the same is not a proper charge.

(b) The services for which compensation is claimed

and on account of which expenses are alleged to have

been incurred were not in any manner pertaining to the

receivership, and there was no evidence to show that

said services, or any services, had been rendered, or any

expenses incurred, by the receiver, as such, or at all, on

account thereof, and there is no evidence to show that

the sum of three hundred (|30€.00) dollars, or any part

thereof, was a reasonable or proper amount to be

charged for said services, or that the sum of fifty (|50.00)

dollars, or any part thereof, was proper to be allowed

for expenses, and it does not appear for what said ex-

penses were claimed.

JOHN J. McHATTON,

JOHN W. COTTER,

Of Butte, Montana, Solicitors and Counsel for Inter-

veners and Cross-complainants, F. Augustus Heinze

and F. Augustus Heinze, Administrator, and Clara

A. Larkin.
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(Title fif (-on IT ;iiu] cause.) Assignment of Errors.

Filed and entered .\pril 9, 1903. Geo. W. Sproule,

Clerk. ]Iy T. B. Stephens, Deputy Clerk.

And thereafter, to wit, on the 9th day of April, 1903,

a petition for appeal was filed herein which said

petition is as follo^vs, to wit:

Xo. 47.

/// iJie Circuit Court of the United States, Ninth Circuit,

District of Montana.

BUTTE AND BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FOEBIS, Executor, et al..

Defendants.

F. AUGUSTUS HEINZE and F. AUGUSTUS HEINZE,

Administrator, and CLARA A. LARKIN,

Interveners and Cross-Complainants.

Petition for Appeal.

Come now the above-named intervener, F. Augustus

Heinze, personally, and F. Augustus Heinze, as admin-

istrator of the estate of James Larkin, deceased, and

Clara A. Larkin, cross-complainants, conceiving them-

selves aggrieved by the order and judgment of this

court, entered in the above-entitled cause on the 20th

day of October, 1902, approving and allowing" the peti-
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tion of John S. Harris, receiver, and the claim of H. J.

Burleigh for counsel fees and expenses in the matter of

the application of the interveners and cross-complain-

ants for a supersedeas or stay against said receiver, and

authorizing and directing the payment of the same by

said receiver, and hereby petition the Court for an order

allowing the said F. Augustus Heinze, intervener, and

F. Augustus Heinze, as administrator of the estate of

James Larkin, deceased, and Clara A. Larkin, as cross-

complainants, to prosecute an appeal in this cause from

the said order and judgment, so made and entered on

the 20th day of October, 1902, and from the whole there-

of, to the honorable, the United States Circuit Court of

Appeals, for the Ninth Circuit, under and in accordance

with the laws of the United States in that behalf made

and provided, to the end that said order and judg-ment,

and all matters pertaining thereto, may be reviewed by

said United States Circuit Court of Appeals, for the

Ninth Circuit.

And your petitioners will ever pray.

JOHN J. McHATTON,

JOHN W. COTTER,

Of Butte, ]\rontana, Solicitors and of Counsel for Inter-

vener, F. Augustus Heinze, and Cross-complainants,

F. Augustus Heinze, Administrator, and Clara A.

Larkin.
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Order Allowing Appeal.

It is ordered that the appeal prayed in the foregoing

petition be, and the same is hereby, allowed, and the

bond on said appeal is fixed in the sum of .|300,00.

Dated this 9th day of April, 1903.

HIRAM KNOWLES,
Judge.

(Title of court and cause.) Petition for Appeal. Filed

and entered April 9, 1903. Geo. W. Sproule, Clerk. By

T. B. Stephens, Deputy Clerk.

And thereafter, to wit, on the 9th day of April, 1908,

the bond on appeal was duly approved and filed

herein, which said bond is as follows, to wit:

No. 47.

In the Circuit Court of the United f^tates. Ninth Circuit,

Di'itrict of Montana.

BUTTE and BOSTON CONSOLIDATED MINING

COMPANY,
Complainant,

vs.

JOHN F. FORBIS, Executor, et al.,

Defendants.

P. AUGUSTUS HEINZE and F. AUGUSTUS HEINZE,

Administrator, and CLARA A. LARKIN,

Interveners and Cross-Complainants.
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Bond on Appeal.

Know all men by these presents, that we, J. H. Tre-

rise and Geo. Baglin, are held and firmly bound unto

the above-named complainant, the Butte and Boston

Consolidated Mining Company, in the sum of three hun-

dred dollars, for the payment of which, well and truly

to be made, we bind ourselves, our heirs, executors and

administrators, jointly and severally, by these presents.

The conditions of the foregoing obligation are such

that, whereas, the above-entitled court, on or about the

20th day of October, 1902, made and entered its order

and judgment in the above-entitled cause, allowing the

petition of the receiver therein and authorizing and di-

recting the receiver to pay to H. J. Burleigh counsel fees

and expenses; and F. Augustus Heinze, personally, and

F. Augustus Heinze, as administrator of the estate of

James Larkin, deceased, and Clara A. Larkin have ob-

tained from said court an order allowing an appeal from

said order and judgment to the United States Circuit

Court of Appeals, Ninth Circuit, and a citation, directed

to the said Butte and Boston Consolidated Mining C-om-

pany and to John S. Harris, as receiver, is about to be

issued, citing and admonishing them to be and appear

at the United States Circuit Court of Appeals, Ninth

Circuit, to be holden at San Francisco, California; now.

Therefore, if the above-named F. Augustus Heinze,

personally, and F. Augustus Heinze. as administrator of

the estate of James Larkin, deceased, and Clara A. Lar-

kin shall prosecute their said appeal to effect, and shall

answer all damages and costs that may be awarded
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against tliem, or either of tbem, if tliey fail to make
tlieir plea good, tlieu the above obligation to be void;

otherwise, to remain in full force and effect.

J. H. TKERISE.

GEO. BAGLIN.

State of Montana,
]

County of Silver Bow. []"

J. H. Trerise and Geo. Bagiin, the sureties to the fore-

going undertaking, being sworn, each for himself saj's:

That he is a resident and householder in Silver Bow

County, Montana, and is worth the amount specified in

the foregoing undertaking, over and above all his debts

and liabilities, exclusive of property exempt by law from

execution.

J. H. TRERISE.

GEO. BAGLIN.

Subscribed and sworn to before me this 8th day of

April, 1903.

[Seal] M. W. BACON,

Notary Public in and for Silver Bow County, Montana.

The foregoing bond and the sureties thereon ap-

proved, this 9th day of April, 1903.

HIRAM KNOWLES,
Judge.

(Title of Court and Cause.) Bond on Appeal. Filed

and entered April 9, 1903. Geo. W. Sproule, Clerk. By

T. B. Stephens, Deputy Clerk.
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And thereafter, to wit, on the 10th day of April, 1903,

a citation was duly issued, which said citation is

hereto annexed and is as follows, to wit:

In the Circuit Court of the United States, Ninth Circuitf

District of Montana.

'<

^ ^^^ , ^, -No. 47.

BUTTE AND BOSTON CONSOLIDATED MINING
COMPANY,

Complainant,

vs.

JOHN F. FORBIS, Executor, et al..

Defendants.

F. AUGUSTUS HEINZE and F. AUGUSTUS HEINZE,

Administrator, and CLARA A. LARKIN,

Interveners and Cross-complainants.

Citation.

United States of America—ss.

The President of the United States to the Butte and

Boston Consolidated Mining Company, a Corpora-

tion, and to John S. Harris, Receiver.

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be held at San Francisco, in the

State of California, on the 6th day of May, 1903, pursu-

ant to an appeal allowed and filed in the clerk's office,

Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana, in a certain case in equity, wherein

you, the Butte and Boston Consolidated Mining Com-
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pany, are the complainant and appellee, and you, the

said John S. Harris, are a receiver, appointed by said

Court, and appellee, and F. Augustus Heinze, person-

ally, and F. Augustus Heinze, as administrator of the

estate of James Larkin, deceased, and Clara A. Larkin

are appellants, being an appeal in cause No. 47, in an ac-

tion entitled Butte and Boston Consolidated Mining

Company vs. John F. Forbis, executor, et al., to show

cause, if any there be, why the order and judgment ap-

pealed from should not be reversed and speedy justice

done to the parties in that behalf.

Witness, the Honorable HIRAM KNOWLBS, United

States District Judge, District of Montana, this 9th day

of April, 1903, and of the independence of the United

States the one hundred and twenty-eighth year.

HIRAM KNOWLES,
Judge.

Copy received and service accepted this 9th day of

April, 1903.

FORBIS & EVANS,

Solicitors for Respondent, Butte and Boston Consoli-

dated ^Mining Company.

H. J. BURLEIGH,

Solicitor for Receiver.

[Endorsed] : No. 47. United States Circuit Court,

Ninth Circuit, District of Montana. Butte and Boston

Con. Min. Co., Complainant, vs. John F. Forbis, Ex-

ecutor, et al.. Defendants. F. Augustus Heinze et al..

Interveners and Cross-complainants. Citation. Filed

April 10, 1903. Geo. W. Sproule, Clerk.
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Clerk's Certificate to Transcript.

United States of America, ^

District of Montana.
J

I, George W. Sproule, clerk of the United States Cir-

cuit Toiii't for the District of Montana, do hereby cer-

tify and return to the Honorable, tJie United States Cir-

cuit Court of Appeals for the Ninth Circuit, that the

foregoing volume, consisting of 331 pages, numbered

consecutively from 1 to 331, is a true and correct tran-

script of the pleadings, orders, decrees, and all proceed-

ings had in said cause, and of the whole thereof, as ap-

pear from the original records and files of said court in

my possession as requested by attorneys for appellants

in accordance with a praecipe for transcript filed herein;

and I do further certify and return that I have annexed

to said transcript and included within said paging the

original citation issued in said cause.

I further certify that the costs of the transcript of

record amount to the sum of one hundred and two 30-100

(1102.30-100) dollars, and has been paid by the appellant.

In witness whereof, I have hereunto set my hand and

affixed the seal of the said United States Circuit Court

for the District of Montana, at Helena, Montana, this

23d day of April, A. D. 1903.

[Seal] GEO. W. SPROULE,

Clerk.
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[Endorsed] : No. 958. In the United States Circuit

Court (>r Appeals for the Ninth Circuit. F. Augustus

Heinze and F. Augustus Heinze, as Administrator of the

Estate of James Larkin, Deceased, and Clara A. Larkin,

Appellants, vs. The Butte and Boston Consolidated Min-

ing Company, a Corporation, and John S. Harris, Re-

ceiver, Appellee. Transcript of Record. Upon Appeal

from the United States Circuit Court for the District of

Montana.

Filed May 1, 1903.

F. D. MONCKTON,
Clerk.





No. 958.

IN THE

United States Cifcuit Court of Appeals

FOR THE NINTH CIRCUIT.

F. AUGUSTUS HEINZE and F.

AUGUSTUS HEINZE, as Ad-

ministrator of the Estate of

JAMES LARKIN, Deceased, and
j

n^p 25 1903

CLARA A. LARKIN,

Appellants^

vs.

THE BUTTE AND BOSTON CON-

SOLIDATED MINING COM-

PANY, a Corporation, and JOHN
S. HARRIS, Receiver,

Appellees.

APPEAL FROM THE ORDER AND DECREE OF THE
NINTH CIRCUIT COURT, DISTRICT

OF MONTANA.

APPELLANTS BRIEF.

JOHN J. McHATTON,
Solicitor mid Counsel for Appellants.

BUTTS MINER CO.. PRINTEnB, BUTTB, MONT.





No. 958.

IN THE

United States [ifcoit Court of Appeals

FOR THE NINTH CIRCUIT.

F. AUGUSTUS HEINZE and I\

AUGUSTUS HEINZE, as Ad-

ministrator of the Estate of

JAMES LARKIN, Deceased, and

CLARA A. LARKIN,

Appellants,

vs.

THE BUTTE AND BOSTON CON

SOLIDATED MINING COM-

PANY, a Corporation, and JOHN
S. HARRIS, Receiver,

Appellees.

APPEAL FROM THE ORDER AND DECREE OP THE
NINTH CIRCUIT COURT, DISTRICT

OF MONTANA.

APPELLANT'S BRIEF.

STATEMENT.

This is an appeal from the order and decree of the

Circuit Court of the Ninth Circuit, awardinsj to John S
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Harris, as receiver, and to his counsel the sum of thret^

hundred and fifty (|350.00) dollars for counsel fees and

expenses, claimed to have been incurred by the receiver

and said counsel in resisting an application made by the

appellants to this Court for a stay against the receiver,

pending an appeal. The order appears R. 314.

The action in which this order was made was com-

menced by the appellee, the Butte and Boston Consolidated

Mining Company claiming to own an undivided one-half

(1/^) of the Snohomish and an undivided two- thirds (2-3)

of the Tramway lode claims, situated in Silver Bow

County, State of Montana^ and asking for the sale there(;>f

as against the defendants in the case. The amended bill

appears R. 2.

To this bill certain of the defendants filed answer (R.

11), and certain others their joint and several answers.

(R. 19.)

To this answer general replications were filed by the

complainant. By these answers it appears that the de-

visees of William McNamara were the owners of an undi-

vided one-half (1/2) of the Snohomish and an undivided

one-third (1-3) of the Tramway lode claims. That tliese

interests had been conveyed to F. Augustus Heinze; there-

after F. Augustus Heinze was permitted to intervene in

said action ( R. 31 ) , and filed a cross-bill therein. ( R. 33.

)

By this cross-bill he denied the ownership of the com-

plainant and averred his ownership to an undivided one-

half (1/2) of the Snohomish and an undivided one-third

(1-3) of the Tramway lode claims.
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To this cross-bill the complainant filed an answer

(E. 41), to which answer general replication was filed.

(R. 47.) Thereafter, F. Augustus Heinze, as adminis-

trator of the estate of James Larkin and Clara A. Larkin,

was allowed to appear in said action and filed an answer

and cross-bill therein. ( R. 49 and 56.

)

By this answer and cross-bill it is averred that the

estate of James Larkin wasi the owner of an undivided in-

terest in said claims claimed by the complainant. That

the complainant claimed under a deed which was obtained

from him while he was insane and without adequate con-

sideration, and by means of fraud and duress.

To the cross-bill the complainant filed answer (R.

76) denying the allegations of same. To this a replica-

tion was filed. (R. 96 and 97.) An amended bill was filed

on the 6th day of October, 1897.

About the 30th day of June, 1899, the complainant

filed an affidavit of C. S. Batterman (R. 99), and its

motion for the appointment of a receiver. ( R. 111.

)

Ujwn it an order to show cause was issued to the de-

fendant. ( R. 114-117. ) To this order to show cause the

defendant F. Augustus Heinze and others filed answer.

(R. 119.) The Court, made an order appointing John S,

Harris receiver (R. 128), authorizing him to enter into

possession of the mining claims and to mine the same at

all points not occupied by the defendant F. Augustus

Heinze, and to receive from F. Augustus Heinze an undi-

vided one-half (V2) of the ores from the Snohomish and

an undivided two-thirds (2-3) of the ores from the Tram-
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way and authorized tlie receiver to incur obligations and

to issue receiver's certificates therefor.

This order was made on the 27th day of July, 1899.

Afterwards complainant made application for extension

of said receivership (E. 13G) and filed, in support of said

application, the affidavit of C. S. Batterman (R. 139), and

on the 15th day of March, 1900, the Court made an order

extending the receivei"ship (R. 167), authorizing the re-

ceiver to take exclusive possession of the mining claims

and property and to carry on mining therein.

John S. Harris, acting under these orders proceeded

to carry on extensive mining operations; the defendants

in the case, the appellants here, never acquiesced in these

orders and always objected thereto and to the jurisdiction

of the Court to make the same, there being no appeal

allowed by law at the time, they were obliged to content

themselves with objections to the making of the orders and

to the proceedings of the Court and the receiver thereunder,

until after decrees were entered in the case, when they took

an appeal from the said decrees, which appeal is No. 852

oif the files of this Court, and was argued and submitted

to this Court in the early part of February last. The de-

crees made in the case are again inserted in this Record,

175-195.

The answer and cross-bill of the defendants F. Augus-

tus Heinze, as administrator, and Clara A. Larkin were

dismissed. The Court found that the complainant and

appellee, the Butte and Boston Consolidated Mining Com-

pany, was the o^siier of an undivided one-half {Y2) of the



Snohomish and an undivided two-thirds (2-3) of the Tram-

way lode claims, and F. Augustus Heinze the owner of the

other interests and ordered sale of the same.

After these decrees were rendered the receiver con-

tinued to mine the property and the appellants presented

a motion and petition to this Court on the 12th day of

September, 1902, at the city of Seattle, for a writ of Hiiper-

sedeaSy or stay, to prevent the receiver from carrying on

niining in the property, pending an appeal from the de-

crees, and this court on October Ttli, 1902, issued said

writ of supersedeas (R. 309, which Avas thereafter served

upon the receiver and the Clerk of the Circuit Court. Upon

the presentation of said motion and petition (R. 207-

220) for stay, the appellee appeared by counsel and the

receiver by H. J. Burleigh and jointly filed a motion in

this Court to dismiss said petition. (E. 306.)

The Court will recall, as a matter of personal knowl-

edge, that the appellants herein objected to the receiver

appearing in the said matter, or being heard at the time

his counsel appeared before the Court, and suggested that

he AA as not interested in the matter and had no right to

be heard as the application involved a matter purely be-

tween the parties to the suit.

After tliis Court liad granted its writ of supersedeas

or stay, the counsel presented a bill against the receiver

for three hundred and fifty (|350.00) dollars, upon which

he had been paid one hundred and fifty ($150.00) dollars

by the receiver. (R. 199.) In this was charged three hun-

dred (1300.00) dollars for professional ser\dces in the
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above matter and fifty ($50.00) dollars for expenses of

the attorney.

The receiver presented his petition asking for an al-

lowance of this amount (R. 200) ; the appellants here inter-

posed objections of payment of the said bill, or any

part thereof, to either the attorney or the receiver. (R.

202.) These objections specifically set forth the reasons

why same should not have been allowed; they were, how-

ever, overruled and the Court entered its decree allowing

the same (R. 314), from which this appeal is prosecuted.

The proceedings on said application were preserved

in a bill o^ exceptions taken by the appellants. (R. 198

to 314.) Neither the receiver nor the counsel offered any

testimony in support of said claim, or showing that the

amount charged for services was reasonable or that the

amount charged for expenses had been incurred.

Thereafter, and within the time allowed by law, the

appellants filed their assignment of errors and petition

for an appeal, which A\as allowed, to this Court ; the bond

was filed and the citation on appeal duly issued and served.

The order and decree of the Court authorized and directed

the receiver to pay said sum of three hundred and fifty

( 1350. 00) dollars and made the same a charge against tlie

funds in his hands, and the property belonging to F. Au-

gustus Heinze, as well as the property in dispute between

the complainant and the Larkin estate. The questions

presented for review upon this appeal are:

First. Whether or not the Court had any jurisdic-

tion to appoint said receiver, or extend his authority.



—7—
Second. Whetlier or not the exi>eiises of the receiver-

ship should be charged to the complainant which \^Tong-

fullT caused his appointment.

Third. Whether or not the Court had any author-

ity to allow said receiver counsel fees and expenses on ac-

count of said application, and

Fourth. Whether or not the order or decree of the

Court could be made without any evidence to support it.

Other incidental questions are involved and will be

discussed in brief. These questions above suggested arise

in the following manner.

First. It is contended by the appellants that the

Court was without jurisdiction to appoint a receiver to

carry on mining in the property involved ; that same wa;^

not necessary and was not made for the preservation of the

property and this appears from the pleadings and from

the application for an extension of the receivership and the

affidavits of C. S. Batterman, filed in support thereof, and

upon which the orders were based.

Second. That the order appointing a receiver and

extending his authority were erroneous, and that none of

the expenses or charges of the receivership should be

charged to the property or fund or the appellants herein,

but that the whole thereof was chargeable to the complain-

ant and appellee and this appears from the same record.

Third. That the receiver was not in any wise inter-

ested in the application for the writ of supersedeas or

stay and it was not his duty to resist same; that he was

obliged to be impartial between the parties, and whether or
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not the stay should be granted should be between the par-

ties and should not effect the receiver or his rights in any

way and should be disposed of as in the judgment of the

Court it saw fit, having regard only for the rights of the re-

si)ective parties and to the character of the duties sough

f

to be conferred upon the receiver by the order of his ap-

pointment, and the order extending his receivership, and

this arises from the proceedings in the receivership and

from the petition filed in this CX)urt for an order of super-

sedeas or stay.

Fourth. That the Court had no authority, in any

event, to make this allowance to the receiver and charge

same to the funds or property, or to make the same at all

without evidence showing the value of the seiTices and

the amount of expenses incurred. The bill of exceptions

shoAvs that no testimony was offered in support of the

claim. (R. 311.)

ASSIGNMENT OF ERRORS.

In support of this appeal the appellants specify and

assign the following errors

:

First The Court erred in making and entering itjj

order or decree on the 20th day of October, 1902, allowing

the claim of H. J. Burleigh for counsel fees and allowing

the i>etition of John S. Harris, receiver, and author izinc:

and directing the said receiver to pay to said H. J. Bur-

leigh the sum of three hundred and fifty (|350.00) dol-

lars out of the funds and property in the hands of the said

receiver.
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Second. Tlie Court erred iu overruling and disre-

garding- each of the objections presented by the inter-

yenors and cross-complainants against the application or

H. J. Burleigh, counsel, and John S. Harris, receiver.

Third. The Court erred in overruling and disregard-

ing all (),f the said objections.

Fourth. The Court eiTed in approving and allowing

the account of H. J. Burleigh for counsel fees and expenses

Fifth. The Court erred in allowing the petition of the

receiver and in authorizing and directing the payment to

H. J. Burleigh of the sum of three hundred and fifty

(1850.00) dollars for counsel fees and expenses, iu that:

(a) The Court had no jurisdiction of the matter, or

to make such order.

(b) The Court exceeded its jurisdiction and abused

its discretion in making the order appointing a receiver

and also in making the order extending the receivership.

(c) The Court was without jurisdiction or authority

to authorize the receiver toi carry on mining operations iu

the property.

( d ) 'ilie receiver was not a party to the application

for a writ of .siipcrsedechs or stay, and had no interest there-

in and no authority to employ counsel, and any claim for

services by ((nuKScl, is a claim against John S. Harris,

personally, and not against the funds or property in his

liands as receiver.

(e) Tlu^ application for said order or stay or super-

sedeas did not in nnv wise concern the receiver and was a,
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matter entirely between the parties, and tlie complainant

appeared and resisted said application.

(f) The receiver joined the complainant in resisting

said application, which he had no right to do.

(g) Said amount was charged in part against F.

Augustus Heinze, whose interest in the property is unques-

tioned, and the same is not a proper charge.

( h ) The seryices for which compensation is claimed

and on account of which expenses are alleged to have been

incurred were not in any manner pertaining lo the receiver

ship, and there was no evidence to show that said services,

or any services had been rendered, or any expenses in-

curred, by the receiver, as such, or at all, on account there-

of, and there is no evidence to show that the sum of three

hundred (f300.00) dollars, or any part thereof, was a

reasonahle or proper amount to be charged for said ser-

vices, or that the sum of fifty ($50.00) dollai's, or any pari^

thereof, was proper to be allowed for expenses, and it does

not appear for what said expenses were claimed.

ARGUMENT AND AFTHORITIES.

I.

That the appellants have a right to maintain this ap-

peal will not, we think, be questioned. The effect of the

order is a final decree against these appellants, charging

them with the sum of three hundred and fifty (|350.00)

dollars. That arises from the fact that if the estate of

James A. Larkin, deceased, instead of the complainants.



—li-

the Butte and Boston Consolidated Mining Company, one

of the appellees herein is the owner of an undivided in-

terest in the propertj^ claimed, F. Augustus Heinze having

admitted and decreed to be owner of the other interest, then

the whole charge is to be born by them, but in any event

seven-twelfths (7-12) of the said sum of three hundred

and fifty (fSSO.OO) dollars has been paid out of the prop-

perty and funds of F. Augustus Heinze. This results

from the fact that he is the owner of an undivided one-

half (i/o) o,f the Snohomish and an undivided one-third

(1-3) of the Tramway lode claimS; and this undivided in-

terest represents a proportion of the seven-twelfths (7-12)

of the entire property.

The decree is final as to the payment of this amount

and unless reversed, takes from the appellants in the first

instance, the whole sum, or in the second, seven-twelfths

(7-12) from the appellant F. Augustus Heinze. For the

finality of the decree and the right of the appellants to ap

peal therefrom, Ave refer the court to the following authori-

ties :

State vs. District Court (Mont), 72 Pac. 613.

Bosworth vs. Term. R. Ass'n, 19 Sup. Ct. Rep. 625.

Hovey vs. McDonald, 109 U. S. 155.

Hinckley vs. R. R. Co., 94 U. S. 468.

Boston Sale-Deposit, etc., Co. vs. Chamberlain, 66

Fed. 847.

Williams vs. Morgan, 111 U. S. 684.

17th Ency. PI. and Pr., 879.
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- (J milt vs. Sn])erior Ci., lOG Cal. 324; 39 Pac. 604.

Toiiipsou vs. I.iiiiiber Co. (Wash.), 32 Pac. 537.

Trustees vs. Greenough, 105 V. S. 527.

This decree was made subsequent to a decree from

Avhicli an api)eal had already been taken to this court.

II.

I*^)r the purpose of this ar.oument the assignment of

errors may be conveniently gi'ouped and considered under

the following convenient heads.

First, lliat the court-had no jurisdiction to appoint

a receiver, or to crtend his authm-ity, and therefore had no

authorial/ to allow said counsel fees and expenses.

Second. That the appointment of the receiver and

the extension of his authority tras erroneously made on th^;

application of the complainant , and that the complainant

is rharcieahle with all the costs and expenses thereof, in

cliidinfi counsel fees.

Tliird. Tliat the receiver had no authority to incur

the e.rjtense of counsel fees allowed, and the same were not

a proper charye against the fund or estate, or either of the

pwrties, amd same were not for the benefit of the estate nor

of the appellants or their property, and must he home htf

the receiver himself.

Fourth. That no proof of the value of said serrices

were offered, and no evidence submitted as to the expenses

and the court could not rightfully allow the same, or any

thereof, ivithout competent proof and support of the said

claim,.
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THE COURT WAS WITHOUT JURISDISCTION TO
APPOINT A RECEIVER OR MAKE AN ORDER

EXTENDING HIS AUTHORITY.

III.

Under this heading we desire to respectfully refer the

court to the appellants' brief in Heinze vs. Butte & Boston,

Consolidate Mining Co., No. 852, of the files of this court,

and to the authorities therein cited in support of this pro-

position. We feel justified in doing this for the reason

that these briefs and tlie authorities and the argumenj:

upon the proposition have already been submitted to this

court, and the court is entirely familiar with the same.

AVe feel that it would be unnecessary consumption of time

to again go over the ground, and would be burdensome to

the court to have repeated the argument and citation of

authorities which are made in the briefs referred to. It is,

we think, only necessary to call the court's attention to

the proposition that the court was without authority to

appoint a receiver and authorize him to carry on mining in

the property.

The purpose of appointing a receiver is to i>reser\ e

the property. In this case the record shows there was no

necessity for the appointment of a receiver. The court

therefore had no authority to make the appointment, and

even if a receiver, in the exercise of rightful jurisdiction,

could have been appointed for any purpose, the appoint-

ment of this receiver, for the purpose of carrying on min-

ing operations, was an excess of jurisdiction.
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Tornanses vs. Melsing, 106 Fed. 775, and other cases

cited in the brief referred to.

If, tlrerefore, the court had no jurisdiction to make the

orders with reference to the receivership, it had no juris-

diction to alloAV the receiver attorney's fees and expenses

and especially to allow them against the interests of these

appellants. If the court was not justified in ha^'ing the

receiver continue mining, the result is the same.

This whole question of jurisdiction will be determined

by this court upon the record in Xo. 852 and its determina-

tion in that matter will determine the question here pre-

sented.

IV.

As to the second proposition, that the order appoint-

ing a receiver and extending his receivership is erroneous

and was made at the request of the appellee, the Butte and

Boston Consolidated Mining Company, the complainant

in the case, and that it is responsible for the expenses and

for the claims allowed in this case.

We may likewise, we think, be justified in referring

the court to the briefs and authorities presented in cause

No. 852, and we cite the following

:

Grant vs. Los Angeles & P. By. Co., 116 Cal. 71; 47

Pac. 872.

Cabaniss vs. Reco Mining Co., 116 Fed. 318, 323.

Co'uper vs. Shirley, 75 Fed. 168, 171.

Chapman vs. Atlantic Trust Co., 119 Fed. 257.
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Ephraim vs. Pac. Bank, 129 Cal. 592; 62 Pao. 177,

178.

Lockhai't vs. Gee, 3 Tenn. Chan. 332.

Bank vs. Bayne et al., 140 N. Y. 321.

Beach on Receivers, Sec. 119.

Highley vs. Deane, 168 111. 266 ; 48 N. E. 50.

McAnrow vs. Martin, 183 111. 467; 56 N. E. 168.

Ogden City vs. Bear Lake, etc., Co. (Utah), 55 Pac.

385.

Willis vs. Sharp, 12 N. Y. Sup. 120.

French vs. Clifieord, 31 Iowa, 428.

The question of whether or not the receiver was wrong-

fully appointed or his authority wrongfully extended will

likewise be determined by this court in cause No. 852 and

no further argument and support to the above proposition

need be submitted here.

As to the third proposition, that the receiver had no

authority to incur the expenses of counsel fees or costs,

and that the same were not necessary disbursements to

preserve the property or estate in his hands, it would seem

that but little need be said for the proof of the proposition

is apparent.

It will be noticed that the application for supersedeas,

and the granting of same both proceed upon the principle

that it was not necessary that the mining claims should be

operated, or that the receiver should engage in carrying
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on iiiining- iu order to preserve the property, and that the

caiTying on of the mining by the receiver was destructive

to the property and to the rights of the parties and should

be suspended in the interests of the parties, (iik] in tJie

question of irltetlicr or not flte application should have

been (/ranted or denied the receiver, icas in nowise inter-

ested.

The question raised by the application and presented

for the court's determination or action were questions be-

tween the applicants and the complainant in the case. It

was the duty of the receiver to wait and obej^ the orders of

the court; it was not his province, much less his duty, to

seek to prevent the granting of the supersedeas; he was

supposed to be impartial between the parties; whatever

was proper in the matter and might be directed by the

court he should have been willing to await advice of, and

to adopt as his rules of action ; he was never called upon,

nor justified in joining with the complainant in the case

in resisting the application,—if he did so, he did it at his

own hazard.

He did join with the complainant and lent his aid

and assistance and this against the objection of the de-

fendants, and mere modesty, if nothing else, would have

suggested that he look to the complainant for the costs

and counsel fees which he incurred in his ineffectual effort;

to assist it, or silently bear them himself.

Even if lie had a right to oppose the application, ice

respectfully submit that he would not be entitled to the

allowance of comisel fees and costs, since this court, by

aranfinf/ the writ, determi/ned that the application was



—17—

proper and that he Imd no grounds to oppose the f/rantinfi

of same.

The general rule is that costs are only allowable to

tlie prevailing party, so. if we consider this matter as costs

to the receiver, he did not prevail in the matter and should

not, in equity and justice, be entitled to recover costs from

the successful party.

The allowance of counsel fees and expenses of counsel

such as were incurred in this bill is an allowance of costs

to the receiver.

Hutchinson vs. Hampton, 1 Mont. 39.

Ervin vs. Collier, 2 Mont. 605.

The receiver is a trustee for all the parties ; he is, at

all times, the representative of the court and under its

direction and control; he has no right to be heard except

in so far as the question involves the conservatism of the

estate in his hands. He may be discharged or an order

appointing him vacated, or he may be removed by order

of the court, so far as he is concerned.

It was a matter altogether between the parties and

resting with the court as to whether or not the stay should

be granted. He is not permitted to take sides with either

party in any controversy, with reference to the property.

In this instance, however, he joined with the complainant

in resisting the application; he thereby arrayed himself

with it, as against the rights and claims presented by the

intervener and cross-complainant who were the petitioners

for the writ. This he had no right to do, and by this very
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act, forfeited any right to claim compensation or expenses

from any one, unless it be the complainants.

Tlie appellants here, notwithstandins; they obtained

the granting of the application by this court and the issu-

jnice of a Avrit of foiper.scflca.'^ to protect their property

and rights, were nevertheless chai*ged with alleged ex-

penses of the receiver acting in opposition to them; they

were called upon and obliged to pay their own expenses

and counsel fees in the matter, and the Circuit Court

ordered that they should also bear the expenses and coun-

sel fees of the receiver. If this decree, or order, is to be

maintained, then it will represent one party as being

obliged tO' incur expenses and counsel fees in contending

for liis own rights before the court and having his conten-

tion acknowledged as just, and at the same time being

obliged to pay the expenses and counsel fees incurred by

another party in opposition. As well, it seems to us, might

<1ie appellee have asked the court to allow it counsel fees

in resisting said application.

The rights of receivers and the matters in which h"

may interest himself are referred to in the following cases.

Bosworth vs. Term. R. Ass'n, 80 Fed. 9()9; 171 U.

S. 182.

Hovey vs. McDonald, 109 U. S. 155.

In support of our position that the receiver had no

right to incur any expenses on account of said application

and that he had no right to charge the same to the property

or fund or to these appellants, or to have said decree en-

tered by the Circuit Court, we subjoin the following.
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A receiver has uo riglit to cippeal froni no oiNler di-

recting him toi turu over property in liis h.inds.

Smith on Receivers, Sec. 41,

!le cannot appeal from au order cjr motion to vacate

uu appointment.

Al Engle vs. Fla. Cent. Ry., 14 Fla. 206.

lie has no right to appeal from an order of removal.

17 Ency. PI. and Pr., 870.

It is not necessary to notify the receiver of a motion

to revoke an order of appointment. He is entitled to notice

only where it is sought to make him liable on the account,

or to make return.

Howard vs. Lowell Match Co., 75 Ga. 325.

The receiver has no grounds for appealing from an

order of discharge or removal. He is a mere officer of the

court and his holding is the holding of the court for the

parties interested.

Wash. City & P. L. R. Co. vs. So. Md. R. Co., 55 Md.

153.

As a rule, the receiver cannot carry on litigation oi*

otherwise incur expenses, without first obtaining leave of

the court, and if he does so, he will be surcharged with

the resulting costs or liability, unless he can show that the

}>roperty ^\'ill be benefited thereby.

17 Ency. PI. and Pr., 845.

Employment of counsel must be to advise or assist him
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in the nianagemeiit of the estate aud shall be under order

of the court.

Smith on Receivers, Sec. 29.

The right to remove or discharge a receiver may be

exercised at any time, so far as the receiver is concerned

17 Ency. PI. and Pr., 847.

See also High on Receivers, Sec, 36.

A receiver must act impartially and not espouse the

cause or interest of one against the other.

23 Ency. Law, 1062 and Note 10.

Where he makes an unsuccessful contest against ac-

counting or with reference to a claim for allowance, he is

not entitled to counsel fees.

Matter of Union Bank, 37 N. J. Eq., 120.

Clapp vs. Clapp, 19 Hun. (N. Y.), 195.

Sowles vs. Nat'l Union Bank, 82 Fed. 139.

Where a receiver was wrong in resisting an applica-

tion made against him, he is not entitled to counsel fees.

Matter of Coloin, 4 Md. Ch. 126.

He is not entitled to counsel fees for defending an ap

peal by the defendant from the appointing order.

Saulsbury vs. Lady Ensley Ooal, etc., Co., 110 Ala.

585.

Many other authorities might be cited, but it would

seem to us, upon first principles, that the order or decree

should be reversed. The most casual consideration of

the matter must turn the legal mind to such conclusion.
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VI.

As to the fourth point, that no proof was offered in

support of the chiiui. The record discloses that no proof

wliatever was offered in support of the claim. The bill

does not disclose what the fifty (|50.00) dollars expenses

charged were for. The court could not, judicially, or

otherwise know, and the court could not determine the

value of the services of the counsel, without some proof

thereof.

Had the ser\dces been rendered before the court, then

it might be possible that it might have taken into con-

sideration its knowledge of the services, in fixing the

amount to be allowed for the services rendered before the

court.

There is no evidence, we believe, that services weri'

rendered at all, other than that the name of counsel for

the receiver, appeared upon the objections to the applica-

tion. There is no evidence that the counsel went to

Seattle or elsewhere, or that he prepared any papers in the

matter, or was in any wise consulted.

It does not look quite right to us that an allowance

of this kind should be made in this matter, without any

proof as to its fairness or reasonableness, or the fact that

it was actually incurred in a case where, under the la^^',

a receiver would be entitled to have a claim for counsel

fees and expenses allowed, but we do not deem this matter

so important as that the claim should not have been al-

lowed at all.
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rpoii tlic whole. w(* respectfully submit that the

order or dei-ree appeah'd from is erroneous and should he

reversed.

JOHN J. :\IcHATT()X,

SoJlchor <(!}(} Coum^e] for AppeUants.

JUitte, Montana.
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BRIEF OF APPELLEE, THE BUTTE AND BOSTON

CONSOLIDATED MINING COMPANY, UPON MO-

TION TO DISMISS, AND MOTION FOR DIMINU-

TION, AND UPON THE MERITS.

In this cause this appellee has serv^ed and filed its mo-

tion to dismiss the appeal, also a motion, in the event that

the appeal be not dismissed, suggesting a diminution of

the record, and respectfully asking the Court to grant a



Writ of Certiorari to the Clerk of the Circuit Court to

certify to this Court material portions of the record which

have been omitted from the transcript upon appeal, and as

in a similar condition of affairs in cause No. 852, now un-

der consideration by this Court, the Court heard similar

motions with the hearing upon the merits and as the liear-

ing upon tlie merits in this cause has been assigned by this

Court for October 9th next we have concluded, for the

convenience of the Court anid counsel, to submit our

contention upon the said motions and upon the merits in

this brief.

STATEMENT.

This action, Avhich is one for partition, was brought by

appellee, the Butte and Boston Consolidated Mining Com-

pany, as the owner of an undivided two-thirds interest in

the Tramway and an undivided one-half interest in the

Snohomish lode claim against John F. Forbis, as executor

of the estate of William J. McNamara, deceased, and cer-

tain other persons, as the heirs of said deceased, and

others, claiming liens upon the said premises. Subse-

quent to the bringing of the action, F. Augustus Heinze,

claiming to be the successor in interest of the said McNa-

mara interest in the said lode claims, intervened in the

action, and filed his answer therein. Thereafter one Clara

A. Larkin, and F. Augustus Heinze, as administrator of

the estate of James Larkin, deceased, intervened in the



action and filed their answer and cross-bill therein, dis-

puting complainant's title, and claiming that, by reason of

the insanity of James Larkin, who was the predecessor in

interest of the said Biitte and Boston Consolidated Min-

ing Company in the said property, that the conveyance

thereof to the said appellee, the Butte and Boston Con-

solidated Mining Company, was void ; and that the said

interests were the property of the said Clara A. Larkin as

the sole heir of James Larkin, deceased. That before the

intervention of the said Clara A. Larkin, and F, Augustus

Heinze, as administrator, in said action, the said F. Au-

gustus Heinzo, through his attorneys and agents, had

obtained a contract from the said Clara A. Larkin to

convey the said interests to the said Heinze, and that

thereafter, in all proceedings had in this action, the said

F. Augustus Heinze was the party in interest and con-

trolled all proceedings taken in connection with the said

interest claimed through the said James Larkin. xVfter

the commencement of the action and the filing of a Lis

Pendens^ the said F. Augustus Heinze conveyed a portion

of his interest in said lode claims to one A. P. Heinze, who

took, with notice of this action. After the commencement

of this action, the said F. Augustus Heinze, through the

said Clara A. Larkin, and the said F. Augustus Heinze,

as administrator, in an action pending in said Circuit

Court obtained an injunction against the said appellee,

the Butte and Boston Consolidated Mining Company, en-

joining and restraining the said appellee from working



or mining said Tramway and Snohomish lode claims, the

said action being- based upon the same contentions as to

the insanity of James Larkin, as are set forth in this

action.

That thereafter, on June 13, 1899, the said api)ellee, the

Butte and Boston Consolidated Mining Company, filed in

the Circuit Court in this action, its motion and applica-

tion for the appointment of a Receiver of the said Sno-

homish and Tramway lode claims, pending the final deter-

mination of this action; with said motion were filed affida-

vits which showed that notwithstanding the injunction

which the said Heinze had obtained against this appellee,

that he and the said Arthur P. Heinze were continuing to

mine and extract large (luantities of valuable ores from

the said lode claims, and were converting the same to

their own use; that the said Heinzes had refused to ac-

count for the said ores, and that they were mixing the

same with ores from other mines, and that the appellee

had no means of ascertaining the values or quantities of

said ores so extracted. Also that the said Heinzes had

in addition to denying appellee's title, absolutely ex-

cluded the said appellee and its employes and its agents

from said properties and all workings thereon, and had

refused them any access thereto, and had denied its rights

therein. The said motion came regularly on for hearing

in tlie said Circuit Court, after due notice, by order to

sliow cause, to the said Heinzes, and all of the parties

being represented upon tlie said hearing. T^])on the said



heai'iiii^" tlie said a])i)ell(HN the Butte and Boston Consoli-

dated Mininii; Company, produced certain witnesses, who

testified orally, and other evidence in the fomi of atiida-

vits, exhibits and other docunientary evidence, which evi-

dence is hereinafter, in this statement, more fully referred

to. At the conclusion of the hearin<>- the Circuit Court

took the matter under advisement and thereafter made

and entered its order appointini» one John 8. Harris as

Receiver of tlie one-half interest in the Snohomish lode

claim and the one-third interest in the Tramway lode

claim, which were in controversy in this action, between

the said Butti^ and Boston Consolidated Mining Company

on the one side, and F. Augustus Heinze, as administra-

tor, and Clara A. Larkin, as heir of James Ijarkin, de-

ceased, on rhe other side. Said order appointing said

Receiver did not interfere in any way with the mining and

possession of the said lode claims by the said Heinze, but

directed the &aid Receiver to receive his portion of the ores

mined by the said Heinzes, and to hold the proceeds there-

of. Said order appointing said Receiver also provided

that the appellee, the Butte and Boston Consolidated Min-

ing Company, might, at any time, upon five days' or such

other notice as might be ordered by the Court, make appli-

cation to the Court for an extension of said receivership to

the whole of said Tramway and Snohomish lode claims.

The said lieceiver, John S. Harris, qualified and made

arrangements to receive his portion of the ores which were

being extracted from the said lode claims, bv the said F.



ATi<justns Heinzo and Arthur 1*. Heinzp. Thereafter, on

February 20, 1000, the said appellee, the Butte and Boston

Consolidatefl Miniufj; Company, made and file<l its appli-

cation for the extension of said receiyership to the whole

of said Tramway and Snohoiiiisji lode claims, and in sup-

port of said application tiled the affidavit of (me (\ S.

Batterman. Upon the said application, and affidavit, on

February 26, 1900, the said Circuit Court issue<l its order

to the ap]>ellants to show cause why said receivership

should not be so extended, which said order to show cause

was served on the 26th and 27th days of February, 1900,

the hearing being set for ^March 3, 1900. Said application

came regularly on for hearing on said March 3, 1900, be-

fore the said Circuit Court, all of the parties interested

being represented by counsel. The said application and

the affidavit of C. S. Batterman asked for the extension of

said receivership ux>on the same grounds as were asked in

the original application and also upon the grounds that

since the first appointment of said Receiver the said F.

Augustus and Arthur P. Heinze had continued to mine

and extract ores from the said premises, but had not de-

livered to the said Receiver the share thereof to which he

was entitled by his order of appointment. That the said

Heinzes, by fraudulent and criminal acts and practices

and Ity connivance with their employes, had removed large

quantities of valuable ores from the said mines, which

should have been delivered to the said Receiver; that in-

stead of (IcliAcrinir to the Receiver the ores to which he



\vtis entitled, the .said F. Augustus and Arthur P. Heinze

liad deceived and imposed upon the said Receiver and his

employes by takinp; out valuable ore which they had cov-

ered with waste, pretendin,i>' that the same was all waste,

and had jiiven the Keceiver cars of Avaste instead of the

cars of ore to which he was entitled, and by these and

various other fraudulent means deprived the Receiver of

hundreds of tons of valuable ore to which he was entitled,

and that the said Receiver had been unable to prevent

such practice or to obtain the ores to which he was en-

titled. That in order to obtain his just share of the ores

and to prevent his being- fraudulently imposed upon by

the said F. Augustus and Arthur P. Heinze in their opera-

tions of the said properties, the said Receiver had been

compelled to employ a large number of inspectors at an

expense of more than two thousand dollars per month

;

that the employment of said inspectors and watchmen,

while absolutely necessary in the case of a partial receiv-

ership, was a useless and heavy burden upon appellee's

interests in the said propertj'.

That the said mining co-tenants, F. Augustus and Ar-

thur P. Heinze, had also made and were continuing to

make exorbitant charges against the Receiver for the hoist-

ing, tramming and mining of the ores taken from said lode

claim, and were continually presenting and demanding

pay for fraudulent and fictitious claims for pretended ex-

penditures and services in connection therewith. That

the presentation of said false and fictitious claims to said
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Receiver had resulted iu nuinerons hearings and contests

in tlie Circuit Court, and that while the said claims were,

in many instances, rejected by the Court, it was impossi-

ble for the said Receiver or this appellee to defe^it all of

the said fictitious claims for the reason that the evidence

thereof was largely within the control of the said Heinzes.

That the said false and fictitious claims so presented, not

alone deprived this appellee of its just share of the pro-

ceeds of the proi>erties, but resulted in a multiplicity of

contentions and hearings before the Court.

In support of the said charges, at the said hearing,

api>ellee produced a large number of witnesses who tes-

tified orally, and also other evidence in the form of affida-

vits exhibits and other documentary evidence, which evi-

dence is hereinafter referred to.

After the conclusion of the said hearing, the said Cir-

cuit Court made and entered its order extending the said

receivership to the whole of said Snohomish and Tramway

lode claims, a copy of which order is found in the record

herein.

In the main action, after investigation of the testimony

of several hundred witnesses, the master first, and the

Court afterwards found in favor of Larkin's sanity and

sustained the title of appellee, and ordered a sale of the

premises in controversy. From this final decree appellants

took an appeal to this Court, which is numbered 852 in

the files of this Ccmrt, and which has l>een submitted to

and is now under consideration bv this Honorable Court.
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lu October, 1902, the lieceiver presented to the Court a

petition for an order directing him to pay the sum of three

hundred and fifty dollars to one H. J. Burleigh, an attor-

ney, for services rendered in connection with an applica-

tion made to tliis Court for a supersedeas in said cause,

No. 852. A luaring was had upon the said petition, and

the objections of appellants thereto and the t'ourt made

an order directing the said Receiver to pay said attorney

fee, and from said order this appeal is taken. The receiver-

ship is still pending, the Receiver still in custody and

control of the receivership property, no final account has

been rendered by the Receiver, and no steps have been

taken towards the final discharge of the Receiver.

By their assignments of error upon this appeal, ap-

pellants contend that not alone was said allowance to said

Receiver erroneous under the facts, but that the said or-

der was erroneous and witliout the jurisdiction of the

lower court, because of the fact that the lower court had

no jurisdiction or authority to make the original order

appointing the Receiver or to make the order extending

liis authority or to direct him to carry on mining opera-

tions, or to charge any of the expenses connected with the

receivership to the interests of the appellants Heinzes in

the property in controversy. So that by this appeal ap-

pellants not alone seek to review the order complained of,

but also the original orders creating and extending the

receivership.

In connection with the motion of appellee, for a diminu-
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lion of the recortt, and, if the diminntion be granted, as a

part of the record on th(^ merits, appellee makes the

further following statement of the facts occurring in con-

nection with the said matters in the Circuit Court. Upon

the hearing for the appointment of the Keceiver had in

July, 1899, this appellee produced a number of witnesses,

who testified orally, and also introduced in evidence a

number of affidavits, exhibits and other documentary evi-

dence, which evidence, in detail, fully supported every

charge made in the said motion and application and the

affidavit filed therewith. The said Heinzes filed an answer

to the said application, which is found in the record here-

in, setting up, among other things, that under an act of

the Sixth Legislative Assembly of the State of Montana,

then in force, as tenants in common, they had full right to

remain in possession of and to carry on mining operations

in the properties in controversy. The said Heinzes also

offered certain evidence in opposition to the application

for the appointment of a receiver. None of this evidence

which was before the Court upon the said original receiv

ership application has been included in the record upon

this appeal.

Upon tJie hearing upon application for the extension of

said receivership, had in the Circuit Court in March, 1900,

appellee produced a great number of witnesses, and also

affidavits, exliibits and other documentary evidence, which

fully supported in detail all of the charges made in the

said application, and the affidavit of C. S. Batterman, filed
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therewith, as to the fraudulent acts and practices of the

said F. Aui»ustus and Arthur 1*. lleinze, and their em-

ployes, in defrauding and depriving the Receiver of his

just share of the ores from tlie said lode claims, and also

fully supporting the other charges as to fictitious claims

being presented against said Keceiver, the hearings had

thereon and, in short, in detail supported each and every

charge nuxde in the said Battennan affidavit.

That upon the said hearing for the extension of the re-

ceivership there appeared another imperative ground for

the extension of said receivership, which matter was

brought into the said receivership proceedings and hear-

ing by the appellants, F. Augustus and Arthur P. Heinze.

The counsel for appellants, F. Augustus and Arthur P.

Heinze, presented, upon the hearing, in opposition to said

application, an affidavit of said Arthur P. Heinze, stating

that the said F. Augustus and Arthur P. Heinze had

turned over the possession of the said property to a re-

ceiver appointed by the State Court, and set up the ap-

pointment of i. receiver in the State Court as a bar to the

extension of said receivership by the Circuit Court. This

affidavit, produced by appellants, with the other evidence

introduced upon said hearing, showed that upon March 1,

1900, after the filing of said application for the extension

of said receivership and after the issuance and service of

the order to show cause thereon, that a pretended action

for a partition of said Tramway and Snohomish lode

claims was commenced in the District Court of Silver Pow
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County, Montana, by one Clara A. Larkin, and Burdette

O'Connor, who claimed to have acquired some interest

from the said Clara A. Larkin, a<?ainst this appellee, the

said F. Augustus Heinze and tlie others claiming interests

in the said property. That the said action, while instituted

in the names of the said Clara A, Larkin and the said Bur-

dette O'Connor, was actually instituted by and on behalf

of the said F. Augustus and Arthur P. Heinze. That witli

the complaiat filed in said action, in the State Court,

and at the same time there was filed a petition for the ap-

])ointment of a receiver for the Tramway and Snohomish

lode claim. The said petition set up as the sole ground for

the appointment of said Receiver, the fact that the said

Jolin S. Harris had been appointed as Receiver by the Cir-

cuit Court, and that because of the controversies and dis-

putes between the said Receiver and the said F. Augustus

and Arthur P. Heinze, and the expenses incurred by the

said John S. Harris, as Receiver, that it was necessary

that a receiver be appointed for the said Tramway and Sno-

homish lode claims, said appointment to be made ostensi-

bly subject to the order appointing said John S. Harris

Receiver, but in reality necessarily conflicting with the said

Harris receivership. In other words, the said Heinzes,

through said O'Connor and Larkin, asked for the appoint-

ment of a receiver for interests in the said lode claims, in

which the said O'Connor and Larkin claimeil no interest,

uptm the sole ground that the Receiver, who had been ap-

]K)inted by the United States Court, was endeavoring to
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protect tlie interests claimed hj the said Larkin and

O'Connor as against the said Heinzes.

The said petition also set np very fully and clearly that

it was to the interest of all the owners and claimants in

said lode claims that minino operations be continued

therein and thc^ ores and minerals and metals found there-

in treated and reduced.

It further appeared that the said F. Augustus and Ar-

thur P. Heinze had immediately on said March 1st filed

their appearance upon the said application for a receiver

in the State Court, but not objecting in any way thereto,

and the state Court made an order immediately appoint-

ing one E. H. Wilson receiver of the said Heinze interests

in the said lode claim, which order was pretended to be

made subject to the Harris receivership, but in reality was

certain to cause an immediate conflict between the two

receivers for the possession of the said property.

It appeare^d plainly from the evidence upon the said

hearing in said Circuit Court that the appointment of a

receiver in the State Court had been planned and obtained

by the said Heinzes after notice of the application to the

United States Court for the extension of said receiver-

ship, with the sole purpose in the said Heinzes to prevent

the extension of the said receivership by the United States

Court, and thus defeat the prior jurisdiction over the said

property held by the United States Court and the result

of which would liave been to have precipitated a direct
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conflict botwoeu the said courts, hotli imseemlj' and disas-

trous, upon tlu orders already made.

The said appellants, F. Augustus and Arthur P. Heinze,

also presente<l other evidence in opposition U> the exten-

sion of said receivership. From the proceedings had upon

the hearing in the lower court it clearly appears that the

appellants, F. AugTistus and Arthur P. Heinze, stren-

uously objected to any order appointing a receiver be-

cause of the fact that it would interfere with the con-

tinuing of mining operations in the property in contro-

versy, and strenuously insisted and showed that it was

their desire t«> have the said mining operations continue;

and that the directions to said receiver to mine the said

])roperties were principally made to comply with the de-

sire and insistence of said appellants. None of this evi-

dence has been presented in the record upon this appeal.
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ARGUMENT

FPON THE :M0TI0X TO DISMISS.

The Order Ailempfed To Be Appealed From Is Not an

Appealable Order.

This appeal is taken from an order made by the Circuit

Court in a receivership, directinj>- the receiver to pay an

attorney fee of three hundred and fifty dollars, incurred

in connection ^^•ith the receivership matters. The record

shows that the receivership is still pending, that the re-

ceiver is still in custody and control of the property in

controversy, and no final report or account has ever been

made by the receiver or steps taken towards his final dis-

charge; in short, the order is simply an interlocutory or

provisional order made in connection with the conduct of

the receivership, and is subject to revision or correction

by the Court at any time prior to the approval of the final

account of the receiver, and the order providing for his

discharge. It is true that certain final orders in receiver-

ship proceedings, approving final accounts, or finally fix-

ing and allowing the receiver's compensation, have been

held to be appealable as final judgments, but we have been

unable to find where an interlocutory order or any order

made in a receivership proceeding prior to the final orders

permanently disposing of the matter, has ever been treated

as appealable. Upon the rendition of the final account

of the receiver all the matters pertaining to the receiver's

conduct of hiH receivership, his receipts, disbursements
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mid so fortli, will be before the lower (-(mrt, and all mat-

ters which have been considered by the lower court during

the general ((mduct of the receivership business will l)e

subject to revision, correction or approval, at that time,

and until sucli a final disposal of the receivership matters

is had, it cannot be said that there lias been an}' action

taken by the lower court which is final and amounts to a

final judgment or order in the receivership proceeding. If

the allowance of this attorney fee is an api)ealable order

then every order made by a lower court authorizing the

receiver to expend, or approving the expenditure by the

receiver of any amount, for any pur]X)se, is directly ap-

pealable to this Court, and the parties and the Courts

w(mld be subject to countless appeals which might be

taken by litigious parties. Wherever the question has

been presented for consideration by appellate courts^ so

far as we can find, it is held that such interlocutory or

provisional orders are not reviewable by direct appeal.

See:

Rochat V. Gee, 91 Cal. 355

;

Illinois Trust & Savings Bank v. Alvord, 99 Cal.

407;

Adams v. Woods, 21 Cal. 165;

Vinson v. Freeze, 1 S. W. 478;

People Y. American L. & T. Co., 44 N. E. 949;

New York Security & T. Co. v. Saratoga, Etc., Co.,

51 X. E. 297.

We submit that as the order attempted to be appealed



from does not coine within the interlocutory orders pro-

vided for in the appeal act of Congress approved June

(t, 1900, and is not a final order or decision under the

general appeal act, that this appeal cannot be maintained.

The (imoinif iiirolrcd upon fJii.s appeal and upon the ap-

jtlication of 1 Ik Coiiii hcJoir is iiisii/ficiciit to (j'wc tJii.s

Co urt ju risdictioii

.

This is an appeal from an attorney's fee allowance by

the lower court of the sum of three hundred and fifty dol-

lars. Although there is no provision in the acts providing

for appeals to this Court fixing any amount necessary to

give the Court jurisdiction of the appeal, still we submit

that as no acticm could be maintained in the lower court

where less than the sum of two thousand dollars is in-

volved, that by implication it was never intended that the

time of this Cc^urt should be taken up in the consideration

of appeals where less than that amount was involved in

the lower court. To make the order appealed from in

this case appealable, appellants must establish it as a final

judgment in the proceeding, and if that proceeding, as in

this case, only involved the sum of three hundred and fifty

dollars, we submit that this Court should decline to con-

sider the appeal.

llir order attempted to he appealed from, heliifj an or-

der diseretlonarjj it) the lower eonrt, this Court will not

review the same.

It being apjiarent from the record in this case that the
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allowance of the attorney's fee in this matter is a matter

in the discretion of the lower court, under the decisions of

the vaidous United States Courts, such action of the lower

court is not reviewable upon appeal.

See:

Cook V. Burnley, 11 Wall. 659;

Silsby V. Foote, 14 How. 218

;

Freeborn v. Smith, 2 Wall. 160;

M. & M. K. R. Co. V. Sutter, 2 Wall. 510

;

Buflfington v. Harvey, 95 U. S. 99

;

Cheonj? Kee v. U. S., 3 Wall. 320; and numerous

other cases cited in the notes to these cases.
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ON SUGGI]STION FOR DIMINUTION, AND MOTION

FOR CERTIORARI.

While the appeal in this cause is from an order makinf»'

an allowance lor counsel fees to a receiver, hy their ob-

jections in tlie court l)elow, anil the assignments of error

upon the appeal in this Court, the appellants attempt to

have the said order set aside on the ground that the Court

had no jurisdiction or authority to make the order orig-

inally appointing the receiver, and the order extending

the receivership ; in other words, they seek to review upon

this appeal tlie previous orders made creating the receiv-

ership. Instead of incorporating in the record the evi-

dence and matters before the lower court and upon which

that court acted in making these orders originally creating

and extending the receivership, the appellants have

caused a record to be prepared upon a praecipe furnished

by them as shown by the certificate of the Clerk, which

omits all of such evidence and contains merely the two

applications of appellee and the affidavits filed with the

said application. The order originally appointing the

receiver and the order extending the receivership both

show and the affidavit of L. O. Evans, filed in support of

this motion, {ilso clearly sets forth that upon the hearing

upon the original application for the appointment of a

receiver, there were a number of affidavits filed and wit-

nesses sworn and other evidence in the form of exhibits

and other documents which were material upon the hear-

ing and supported in detail the charges made in the mov-
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iiij;- papers. It is also shown that mi the hearing on tlic

application foi the extension of the receivership there

were a lar<>e number of affidavits, exhibits and other docu-

mentary evidence intro<luced and a lar^c number of wit-

nesses who testified orally, all of which evidence was ma-

terial and fully substantiated the charges made on the

application for the said extension. It is also shown that

the appellants themselves brought into tlie application for

the extension of the said receivership the matter, which is

hereinbefore in our statement referred to, of the attempt

of appellants to evade the jurisdiction of the Circuit Court

and to plunge the Circuit Court into an unseemly conflict

A\ itli the State Court for the possession of the property in

controversy. None of the oral testimony was reduced to

writing or preserved in any way, and yet apx)ellants seek

to have this Court annul the order of the lower court, im-

portant orders which have been acted upon for the period

of three and four years without any record, evidently in-

tending to supply that record by misstatements of the

actual facts in their brief. The apj>ellants argue in their

brief that the moving x>apers are sufficient for the purpose

of this appeal, for the reason that the evidence must have

been confincMl to the evidence in tluxse moving papers.

Even if tliis be true, why should not the actual evidence

be presented t<* this Court, so that this Court could see the

matter in the same light that tlic lower court saw it, but

as occurred in the ca.se at bar, the evidence would not nec-

essarily be limited to the allegations iu the moving papers,
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and matters might come up after the giving of the notice

or the filing of the application, which were brought out

on tlie hearing, and rendered it imi)erative for the Court to

appoint a receiver. Cases might l)e cited where applica-

tions for injunctions had been made and upon the testi-

mony presented, it appearing to be a case where a receiver

should be appointed, the courts have refusefl the injunc-

tion and have appointed receivers. It /*• siiupJi/ (i question

of notice at the most, and, as we stated, there can be no

presumption that the evidence was confined to the charges

in the moving papers, and it is going too far to ask this

Court to reverse important orders made by a lower court

upon mere presumptions. In the case at bar it is shown

that very material matters, which were not set forth on

the application for the extension of the receivership, that

is, the action of the appellants in going into the State

Court and obtaining another receiver, were brought into

the receivership hearing by the appellants themselves. If

a record were presented here, which showed the occur-

rences in the lower court, we doubt very much if we would

hear such emphatic complaints about the lack of jurisdic-

tion or the justice of the action of the lower court in creat-

ing this receivership. And here we undoubtedly find the

explanation of the attempts of appellants to have this

Court review the action of the lower court without pre-

senting any record showing upon what the lower court

acted.

We respectfully submit that if the Coi:rt is to review
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the orders made by the lower court, that a fair record

should be presented here and that the motion of appellee

for certiorari should be granted.
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UPON THE MERITS.

The questions which appellee is called upon to meet

upon this appeal were all practically submitted to the

Court in cause No. 852, which the Court now has under

consideration, and we respectfully refer to the authorities

and arguments found in appellee's brief in that cause. But

owing to the late hour at which we received appellants'

brief in that case, there were certain questions raised

which we did not have an opportunity to reply to, so we

now feel called upon to discuss some phases of the ques-

tions there and here presented.

The qKcstiori as to the junsdict'ioii of the lower court.

Us authority to mal'e the orders creatinp and extending

the receivership, and all other questions referring to pre-

fiioiis orders, cannot he considered upon this appeal.

By their assignments of errors which go to the jurisdic-

tion of the lower court, and to the validity of the orders

appointing the receiver, and extending the receivership,

the permitting the receiver to continue mining operations,

and the pavment of the receivership exx)enses out of the

proceeds received from the receivership proi)erty, appel-

lants seek to indirectly review the final decree entered

in the action, and the previous orders made creating the

receivership. It is obvious that upon their appeal from

the order directing the receiver to pay certain counsel fees

that the review must be confined to the matters which

directly i)ertiiin to that order, and that the appeal from
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that order will not brinii: up for review other previous or-

ders, whether appyealable in themselves or not, or the

judgment in tlic lase. The decree and those previous orders

can only be attacked by certiorari or l>y direct appeal from

them.

See:

Whitney v. Buckman, 26 Cal. 447;

Ency. P. & P., Vol. '1, p. 3G6

;

Smith v. Brittenham, 88 111. 291

;

Oampl)ell v, Jacobson, 44 111. Ap. 238;

Caldwell v. Hodsden, 1 Lea. (Tenn.) 45.

Tlvc order attempted to he appealed from and the or-

ders e.rtend'iu'j the receivership heing orders of discretion,

this Court irili not revieir them.

All of the orders complained of upon this appeal being

discretionary orders, this Court will not review them, and

upon this point we respectfully refer the Court to the au-

thorities hereinbefore cited upon our discussion of the

motion to dismiss the appeal.

77/i.v Court uill not reriew the orders of the lower court

in orifiinalhj creatinr/ and extending the receivership for

the reason that there is no record presented upon which

said orders can he reriewed.

The Circuit Court having power to appoint a receiver

in all cases in which it is customary by the usages of

courts of equity to appoint receivers, and appellants hav-

ing faile<l t<> present a record by which this Court can
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cretion in niakinj>' sneh orders, we submit that the order

appealed from must be affirmed, so far as the Court's ac-

tion in regard to the orijiinal appointment and extension

of the receivership is concerned. To reverse the order

appealed from upon any of these ,i»rounds would be simply

a declaration by this Court that under no possible state

of facts could a receiver have been appointed by the Jower

court. By failing to present to this Court the evidence

upon which the lower court acted, appellants have Avaived

their right to have said evidence reviewed.

The Cirvuit Court had full jurUdwtio)^ to appoint, and

acted propcrhj in appointing the receiver hi this cause.

Upon the question of the jurisdiction of the Court to

entertain the main cause and to enter a final decree

therein we respectfully refer the Court to our brief and

argument in cause No. 852, now under consideration by

this Court, but Ave will briefly discuss the questions as to

the jurisdiction and propriety of the Court's action in

appointing the receiver.

It is a well settled practice in equity to appoint a

receiver for the property in a partition suit when it

appears that such receiver is necessary for the protection

of the interests of the parties.

In Beech on Receivers, Alderson's Ed. Sec. 497, the

author says

:

"Whenever it appears during the prosecution of a
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suit iu i)ai'liti()ii, between tenants in coHuiion, or joint

tenants, that a receiver is necessary to protect the in-

terests of all the parties, the Court will, upon proper

application, appoint a receiver of the property. And
where in such a suit the defendants dispute the title of

the plaintiff and endeavor to complicate the matter by

occasion ing' delays in the account inji' for rents and

profits, a good case for the exercise of the jurisdiction by

a court of ecpiity is presented."

In Ames v. Ames, 148 111. 321, the Court says:

"The appointment of a receiver in a partition i)ro-

ceeding is not of frequent occurrence, but pending the

litigation, we think the law is well settled that the

Court has ample power, upon a proper showing, to make
the appointment.''

The Court cites Freeman on Co-tenancy and Partition,

Sec. 327, and Beach on Receivers, Sec. 492, in support of

the doctrine. The same doctrine is announced in AYeise v,

AVelsh, 30 N. J. Eq. 431, and in Goodale v. the District

Court, 56 Cal. 20. The case of Woodward v. Supt. Court,

95 Cal. 272, ^\as a case of partition in which the lower

court appointed a receiver of the property, and author-

ized him to sell an interest in the property. The Supreme

Court was applied to for a writ of prohibition against the

(enforcement of the order. In the course of the opinion,

the Court says:

"The Superior Court has jurisdiction to appoint a

receiver in an action of partition. Sec. 564 of the Code
of Civil Procedure provides that a receiver may be ap-

pointed by the Court, —'6. In all other cases where

receivers iiave heretofore been appointed by the usages
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regulated to a great extent by the statutes, partakes

more fully, both in respect to the remedies provided and

the mode of procedure, of the principles and rules of

equity than those of law.' (Gates v. Salmon, 35 Oal.

593; 95 Am. Dec. 139; Emerick v. Alvarado, 90 Cal.

45G) ; and Avhenever it appears necessary to protect the

interests of all the parties during the prosecution of an

action for partition, the Court will, upon proper appli-

cation, appoint a receiver (IT Am. & Eng. Ency. of

Law, 764 ; Beech on Receivers, Sec. 492 ; Goodale v. 15th

Dist. Ct, 50 Cal. 29).

"It is claimed by the petitioners that no sufficient

showing Avas made in the court below for the appoint-

ment of a, receiver, but we think this is a matter which

cannot be considered in this proceeding. The Court had

jurisdiction of the subject matter and of the parties. It

had the power, therefore, to hear and determine a mo-

tion for the appointment of a receiver, and its action

thereon cannot be regarded as in excess of its juris-

diction."

21 Ency. of Law, 2nd Ed. 1173 (Title, Partition), the

text reads as follows

:

"Courts of equity have often appointed receivers to

take charge of property subject to partition, in order to

receive rents or otherwise to safeguard the respective

interests of co-tenants. The test usually applied to de-

termine the necessity of a receivership is whether the

one co-tenant holds in exclusion of the other; if so, a

receiver nmy be appointed."

See also

:

Smith on Receiverships, p. 550, Sec. 317;

Low V. Holmes, 17 X. J. Eq. 148;

Pignolet V. Busbcni, 28 How. Pr. 9.



28

A case somewhat like the present is Duncan v. Oampau,

15 Mich. 415, in which the Court says:

''It comes then to the simple inciuiiw whether a re-

ceiver can be appointed over tenants in common. I

think the precedents permit this in some cases, and

where, as in this case, the other tenants, not only deny

complainant's title, but have endeavored to entanu,le the

whole title, and are not disposcxl to account for the

rents and profits, there is power to make such appoint-

ment."

As to the showin<»- in this cause for the appointment of

a receiver we state, without fear of succesful contradic-

tion, that compared to the record before the lower court

in this case the showing made in any of the cases above

cited, upon which a court of equity appointed a receiver in

a partition case, pales into insignificance.

The record shows that after the appellant Heinze had

become a party to this suit, he had disputed the complain-

ant's title, and through himself, as administrator, and one

Clara A. Larkin, had obtained an injunction against ap-

pellee's mining or operating the lode claims involved in

the suit. That all of such action, although taken in the

name) of the said Clara A. Larkin, and himself as admin-

istrator, was in reality taken directly by and on behalf of

the said appellant Heinze. That Heinze and one Arthur

V. Heinze, who claimed under him, had taken possession

of both the said Snohomish and Tramway lode claims, and

were proceeding to mine and extract the ores and min-

erals found th( rein and were converting the same to their
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own use. That they had refused to account to appellee

for any of the proceeds of such ores and had refused ap-

pellee any information concerning the amount or value

of such ores so taken, and that appellee had no means of

accurately, or at all, ascertaining- the amount or yalue of

such ores so taken. The said Heinzes also had refused

appellee, through its agents, any access to or right of in-

spection in any part of the said premises. Upon the first

hearing had upon its application for the appointment of a

receiver, for sai<l lode claims, appellee clearly showed all

these facts and clearly presented a case which, under the

authorities, entitled it to the appointment of a receiver

for the whole of said lode claims. Upon said hearing said

appellants, Heinze and Arthur P. Heinze, contended that

the appointment of a receiver would result in the closing

down of said x>roperties, and that it was to the interest of

all concerned that said lode claims should continue to be

mined pending the final determination of this action. The

Circuit Court, evidently being desirous of permitting the

said Heinzes to operate the said properties, but also being

desirous of protecting appellee, and finding it necessary

to take some steps to secure to the appellee and the other

claimants of the Larkin interests their proportion of the

ores extracted in such mining operations, attempted to

solve the question by leaving the Heinzes in possession

of the said premises and appointing a receiver to take the

ores to which the interest disputed between appellee and

the said Clara A. Larkin were entitled, and to convert and
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to rcHliice the same and \u>U\ the ])r(ncHMls, pending the

final determination of the title of the interest claimed by

appellee, and it cannot be questioned but \\luit, upon this

hearing, appellee has presented a much stronger showing

for the appointment of a receiver for the entire claims

than is presented in any of the cases above cited.

In the first order appointing said receiver, the Court,

while declining to appoint a receiver to take possession of

and operate the said claims, provided in the order that

appellee might thereafter, upon notice, apply for an ex-

tension of said receivership to the whole of said proper-

ties. Thereafter, on February 26, 1900, appellee, upon

notice, applied to the Circuit Court for an order extending

said receiverehip. Upon that application it was shown

conclusively to the lower court that the receiver, through

no fault of his, had been continually defraudeil and im-

posed upon by the said Heinzes in their operations of said

lode claims.

The evidence showed that immediately after his appoint-

ment the receiver, who then stood in the position of a co-

tenant to the said Heinzes, had made arrangements to

receive from the said Heinzes his proportion of the ores

mined from said claims, in accordance with the terms of

the order and had found it necessary- in order to insure

his receiving the proportion to which he was entitled to

employ a number of inspectors at an expense of over two

thousand dollars per montli. That in spite of the pre-
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cautions taken by the receiver, the said Heinzes, through

their employes, had adopted and carried out a regular

system by which the receiver and his employes were de-

ceived and defrauded of the receiver's share of the ores

from said mines. The evidence showed that this i>eculating

from the receiver had been continued daily, and in the

aggregate must have amounted to hundreds of thousands

of tons of ore of great value. The evidence also showed

that the Heinzes, in their operation of said properties, had

defrauded the said receiver hj means of exorbitant and

fictitious claims put in to the receiver in the form of

charges for mining and hoisting the ores, and that the

settlement of these disputes had taken up a great part of

the time of the Court. That owing to the evidence being

in the control of the Heinzes and the Montana Ore Pur-

chasing Company that it was impossible to prevent their

obtaining from the receiver at least a portion of such

fictitious and fraudulent charges each month. We cannot

imagine how a stronger showing could have been made,

and one which would have more clearly required the Court

to find that the Heinzes were not fit persons to remain in

the custody and control of the said properties pending

the litigation, and to have required an order taking the

same into the Court's care and custody.

In addition to this there was presented to the lower

court the att-empt to evade its jurisdiction, and to bring

it into conflict with the State Court by another receiver-

ship, which is referred to in our statement ui>on the sug-
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gestion of diminution of the record, but which has been

omitted from the record in this case.

Upon the showing made upon the first appointment of

the receiver bj the Circuit Court, and under the showing

made upon the hearing for the extension of said receiver-

ship, of the criminal and fraudulent acts and practices of

the said Heinzes upon the said receiver, and of their at-

tempt to tie the hands of the Circuit Court to the State

Court, we cannot imagine how appellants could have the

temerity to ever (luestion the justice of the action of the

lower court in originally ordering and extending said

receivership. This undoubtedly furnishes us with an ex-

planation of tlie anxiety of appellants to have this Court

review the action of the lower court without a record

showing upon what tlie lower court had acted. Such in-

solence and contemptuous attempts to impose upon a

court through its receiver, and to loot the property which

the Court was attempting to protect, are not paralleled in

judicial history, and we submit that apj>ellants should

congratulate themselves that the matter ended with the

appointment of the receiver, and the making of the orders

necessarj^ to protect appellee's interests in the property

in question.
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InjtmKiPion' would not luma f^i/i'ivisficd/ a^ppellee a/ru ad^-

quat'er remedy', and tMc a/ppellbnfs owmvot msferl; wpofi thia^

record' Vlmir VJk appeMWs< ranwdy waa^ mjmmUo'w, amdl notf

flic appointm'ent' of w reeewfn'.

Counsel foe aj^pellants now, take the surprising, position,

that injunotioii' was and is- the remeclY,, aaicl; the only

remedy,, necessary to protect appellee's interests in the

premise*. While injunfition is undoubtedly the oommon

remedy for actaons^ ofi trespass- or ejpetment upon, mining,

claim*,, as i* sliDwUi by tJie authorities which we have cited.

suprw, the geujeral practice^ o£ the couints has been not to

GnJ!»in> a) co-tersaat in. possession pending a partition suit,,

but toiplaiie the property in the hands of a receiver. Ex-

cepting in- Montana^, w.here> tlie decisions are based upon

a peeulaar statut^^. the Goua3ts> have uniformLy and unani-

mously held, tliat^. except iu: cases- where the working eo-

tienant was insolvent,, that one co-tienant could not enjoin

another from using or operating the common, property.

That the T-emedy was an accounting. Without tak-

ing up the time of tJie Court in citing the nu-

merous decisions upon this question, we simply refer to

the case of McCord v. Mining Co., 64 Cal. 134, and the

numerous cases there cited. Even in Montana in a later

ease,, Heinze v. Kleinschmidt, 63 Pac. 937, the Court rec-

ognized the appointment of a receiver in such cases as the

proper remedy.

We- desire, briefly, to* caitl- at?tentibn' to the decisions ot
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the ]Montaua. courts and the k^*],ishiti()ii in Montana, in or-

der to correct the impression given by the statements in

appellants' brief, and to shoAv appellants' position upon

this matter in the lower court. The Circuit Court in

appointing the said receiver siui])ly followed tlie usages

and practice of courts of (M|uity in appointing receivers

under a similar state of facts, and could not liave con-

sidered and did not consider any exceptions to that usage

or practice created by a statute in the State of ^lontana,

and whether such statute was valid or otherwise, which

conflicted with its powers and duties as a court of equity.

It is a rule too well established to recjuire citation of au-

thority that the equitable jurisdiction of Ignited States

Courts is subject to neither limitations nor restraint by

State legislation. And as the Circuit Court had full power,

under its jurisdiction, to appoint a receiver in a partition

suit in such a case as was presented, that power could in

no wise be limited by a state statute or by a decision of

the state court based upon that statute.

We are somewhat surprised that appellants' counsel

should set up in support of their position the case of

Heinze v. Kleinschmidt, 03 Pac. 027. In that case the

Supreme Court of ^lontana held that the appellant herein,

F. Augustus Heinze, had by a fraudulent showing in the

lower court attemptcNl to bring the case within the settled

practice of courts of e<piity in appointing receivers for

property, pending a partition suit, l)ut it was plain upon

the records tliat the ouster claimed was onlv colorable
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and invented solely for the purpose of obtaining from the

lower court the jippointnient of the receiver. The Supreme

Court plainly held that if the shoAving had been made in

ij;(M>d faith that the said rieiuze would have been entitled

to the appointment of a receiver, but reversed the order of

iippointment made by the lower court upon the ground

that the evidence showed that the ouster of lleinze had

been planned and carried out by himself. It is obvious

That after Judge Knowles had correctly made an order

appointing the receiver in this case that the Heinzes fraud-

ulently attempted to manufacture and present a similar

case in the State Court, and the opinion of the Supreme

Court in that case clearly affirms the action of Judge

Knowles in this case, and affirms generally the doctrine

which we contend for in this case. In that case the Su-

preme Court of Montana so held, and in its opinion says

:

"That a court of eciuity has power in cases like the

present to appoint a receiver is well settled. But in

any case ^\iiere an appointment is sought there must be

shown a legal or equitable right, reasonably clear and

free from doubt, attended witli danger of loss. Smith,

Ivec, Sec. 15, 317, and cases cited; High on Kec, Sees.

t)00, 007. The duties of a Court, however, in the exercise

of this power are exceedingly delicate and should be ex-

ercised with great caution, lest in the effort to protect the

subject of the litigati(m, the property would be illegally

taken from one rightfully in possession, and his rights

and interest be sacrificed, without any redress what-

ever. Id. Taking charge of property in the exercise of

this power is omewhat aiialagous to the levying of an

execution in limine, a:id i^ubjecting the property to ex-
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^(iiHiiiuiii^ it eniareW,;. Iit4it'.e,. tlla imw*"!! slioiiitl nevtai

be used unless it is reasouably clean tihat no injury, will

result to the parties, whose ri<;hts are for the time being

invaded. As between tenants in eoninu^n, tts stated' in

tile text of M*r. Sinitili, at Sfee; 317, mprw, the grounds

of. appointment usually are: (-a;) Where one tenant is

in possession, and excludes his co-tenant fnmi partici-

pation in the possession or income; (b) where the ten-

ant in possession is insf»lvent and refuses to ai'count iS*

hm co»tenant; (o) where one tenant refuses to jpin- his

co-tenant in the execution of necessary leases for the

property owneil in common or interferes in the eolPec-

tihn of rents with tlie tenants in possession^; (d) where

the Court, can see finom' tlie showinjj made thicb the ap-

pointment of a receiver is required in order to properly

protect the interests of parties. The case at bar does

not come wnthin any of these rules, nor has any case

been citswl' by counsel wherein a different rule has been

applied. It seems tlmt it would be entirely ine<iiiitable

to allow plaintiffs to surrender the property here in-

volved into the possession of the Court, merely because

its care invoives^ considerable expense,''

The case of Hickey v. the Parrot Company ( Mont. ) , 63

Pac. 480, was not an action between co-tenants, but one be-

tween owners of adjacent mining claims, as to the owner-

ship of veins and ore bodies lying beneath one of the claims,

and involved simply ai question of title between the parties.

In fat't all the cases cited by appellants as to remedy by in-

junction, are cases which simply involve questions of ad-

verse olaims tio real estaiie. They ace not actions between

co-tenants excepting the- Montana easesj and none of them

was in an action for partition.
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But we submit that under the showing made upon the.

application for the appointment of said receiver, and for

the extension of said receivership, that injunction was not

the remedy because it could not have furnished the protec-

tion to appellee's interests in tlie niinino; claims in contro-

ve^rsy, to which it was entitled. Tlu^ record shows that the

Montana Ore Purchasing: Company, a corporation, entirely

controlled by appellants, the Heinzes, was mining the ad-

joining claim to the premises in controversy, that the

workings in the premises in controversy, the said Snoho-

mish and Tramway lode claims, had been made and ex-

tended from the said Rams lode claim, the adjoining-

claim, operated by said Montana Ore Purchasing Com-

l>auy, and it was through these workings that appellants

had been mining the property. An injunction would have

left the appellants in full control of the property, without

any right of irspection or examination in appellee, and if

underground operations were continued, they could very

readily have been carried on without the Court or ap]>ellee

being able to discover the same, and certainly upon the rec-

ord before the lower court upon said application for the

extension of said receivership, no one couhl doubt that ap-

pellants were fully capable of planning and continuing

such mining operations surreptitiously. Tlieir successful

attempts to defraud the receiver under his very eyes, and

the ejea of a number of inspectors, certainly are sufficient

. evidence that they would have been able to have continued,

and would have continued in mine tlie property if left un-

disturbed in it? possession.
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But iu yii'AN of tlio position taken bj tlioni in the lower

Ton It as shown l»v the recoi'd in this case, we insist that

appellants are in no position to assert that injunction

was appellee's remedy. In his answer to the first appli-

cation for the apx)ointment of a receiver ( Trans, pp. 120-

12G), the appellant, F. Augustus Heinze, allejjed that he

and the said Arthur P. Heinze, had been, and were at said

time, in possession of tlie said mining claim, and engageil

in mining the same under the provisions of an act of the

Sixtli Legislative Assembly of ^lontana, entitled "An Act

to Amend Section 592 of the Code of Civil Procedure ot

^Montana, 'relating to property held in joint tenancy and

tenancy in common.' " This Section 592 of the Code of

Civil Procedure of Motana was the peculiar statute which

we have above referrcnl to under which the Montana Su-

preme Court had held that one co-tenant could enjoin an-

other from mining and operating common proi)erty. This

act of the Sixth Legislative Assembly under which the ap-

pellants claimed the right to mine the said property, in

their said answer, is as. follows:

"House Bill No. 1.

"An Act entitled 'An Act to Amend Section 592 of the

Cide of Civil Procedure of Montana, relating to property

held in joint tenancy and tenancy in common.'

"Be if enacted Jni fJie Lcf/islative Assemhh/ of the State of

.]f()iita)ia :

Section 1. That Section 592 of the Code of Civil Pro-

cedure of Montana, be and the same is hereby amended
*

so as to read as follows

:
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'Section 592 : If any person shall assume and exercise

exclusive ownership over, or take away, destroy, lessen in

value or otherwise injure or abuse any property held in

joint tenancy, or tenancy in common, the party ag-

grieved shall have his action for the injury in the same
manner is he would have if such joint tenancy, or ten-

ancy in common, did not exist.

Provided, That nothing- herein contained shall pre-

vent one co-tenant or joint tenant, or any number of

co-tenants, or joint tenants acting together less than

all, from entering on the common property at any point

or points not then in the actual occupancy of the non-

joining co-tenants, or joint tenants, and enjoying all

rights of occupancy of the property, without waste ; and

in the case of mining property, from mining the same

in a miner-like manner, and extracting, milling and dis-

posing of the ore frcmi the common property, paying its

or their own expenses, and subject to accounting to the

non-joining co-tenant, or joint tenant, for the net profits

of such mining operations, if any made; and all liens

for labor and materials incurred in such mining shall

attach only to the undivided interest or interests of the

working co-tenants, or joint tenants, but nothing here-

in shall prevent or preclude the co-tenant or joint ten-

ant, not joining in the operation of such mining prop-

erty from receiving his, its or their proportionate share

of all ore or ores on the dump upon payment or tender-

ing payment of the actual cost of mining the same.'

"Approved February 28, 1899, 4:35 p. m."

Under this act, the validity of which was not questioned

at the time of this hearing, and which was conceded to be

in full force and effect, the said Heinzes, as shown by their

said answer, contended that they could not be enjoined

from or interfered with in mining and operating the same
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property. Later in February, 11)01, the Supreme Court

of Montiina declared this act of the Legislative Assembly

unconstitutional, but until that decision, which is found in

the 25th Montana, p. 41, the right of one co-tenant to mine

and operate the joint property stood unquestioned. We

respectfully submit that not alone under the decisions did

the Circuit Court select the proper remedy in granting a

receivership, but that appellants by the position which

they assumed in the lower court, that injunction could not

issue, have estopped themselves from asserting the con-

trary upon this appeal.

The prorisiot: in the order r.rfcnflinf/ the receivership di-

recting the receiver to continue mining operations in the

property iras not an ahnse of discretion, and appellants

arc in no position to complain of the saine.

As appellants have apparently, carefully and designedly

omitted the evidence from this record, so that it is im-

possible for this Court to fully understand from the

record the reasons which impelled the lower court to direct

the receiver to continue mining operations in the property

in controversy, we submit that this Court can only pre-

sume that the lower court acted rightfully under the evi-

dence before it, and that if under any state of facts the

lower court would have l>een justified in inserting this

provision in the order extending the receivership, then it

must be presumed that such facts were before that court.
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But from the meager record before the Court in this

case, this Court will readily see why the lower court, in

extending- the said receivership, directed the receiver to

continue the mining operations in the said property. In

the first place the active operation of a quartz mine does

away with the heavy expense of controlling the waters and

keeping the \arious openings in the mines in a state of

preservation necessary when mining is resumed. And as

this Court indicated in the case of Tomanses v. Melsing,

lOG Fed. 784, it sometimes becomes necessary for such

reasons to appoint a receiver to take charge of and op-

erate lode claims. But as shown by the records in this

case, the main reason for the operation of said property

by the receiver was the anxiety of the appellant, Heinze,

that the same should not be closed, but should continue to

be operated and the ores extracted therefrom. At the

time of the iirst hearing the said Heinzes were operating

and mining the said lode claims, and their chief ground

of opposition to the appointment of a receiver was the

claim that because of lack of facilities the receiver could

not operate the said property and that an order appoint-

ing a receiver would result in the closing down of the said

mines. Evidently in order to give the said Heinzes an

opportunity to continue working the mines, and at the

same time protect appellee's interests therein, the lower

court appointed a receiver over the disputed Larkin in-

terests only, ^\ itli directions to secure that proportion of

the ores mined. At the tiii:e of the second hearing upon
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the application for the extension of said receivership, it

appeared to the Court that the said Heinzes in order to

continue tlieir mininj:^ operations in said properties, had

devised a plan by whicli they would effect that result

through a receiver obtained by them in the State Ck)urt.

The petition upon which the State Court receiver was ap-

pointed sets forth clearly and unequivocally that it is for

the best interests of all concerned in said properties, that

the same should be continued to be operated and mined.

The Circuit Court, in directing the said receiver to con-

tinue mining operations, only carried out the desire of the

appellants, and we submit that the appellants are in no

position in this Court to complain of the result which they

were responsible for in the lower court. They have never

made an application to the lower court for directions to

the receiver to cease his mining operations, and have never

indicated to the lower court a desire that the receiver

merely hold and preserve the said property, and we sub-

mit that this Court should not review a matter of this

kind when the lower court has not been accorded an oppor-

tunity by appellants to give the directions desired.

The application made to the lower court by the appel-

lant Heinze, on November 15, 1900, was not to obtain from

that Court an order staying the receiver's mining opera-

tions, but waK an application to absolutely vacate and

annul the receivership, which would have left the said

Heinze free to again resume his mining operations upon
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the said property and again ignore appellee's rights in

the premises.

In view of the fact that the record in this case does not

show the matters and things which impelled the lower

court to appoint the receiver and to operate the properties

through the receiver, we submit that the lower court is

entitled to every presumption as to the regularity of the

whole of said order, and that if, under any condition of

facts, the lowei court was justified in appointing the re-

ceiver and directing him to mine the properties, his action

should not be interfered with by this Court.

So far as appellee is concerned, from its knowledge of

the operations of the receiver in said property, it has every

confidence that the said mines have been properly and

economically operated and cared for, and appellee would

certainly join in any necessary application if it believed

that the properties were being extravagantly or improp-

erly managed or cared for. The lower court has full

power to make any necessary order in the premises, and

we submit that out of fairness to the parties, and to that

court, appellants' complaint, if any they have, should be

made in the Circuit Court.

But, aside from all this, we submit that the appellants

are by their conduct and acts estopped from complaining

of the receivership orders, so far as they permitted work

to be prosecuted thereunder. As we have shown, the

TTeinzes were operating the property under order of the
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extension they made no complaint of that part of the or-

der permitting the receiver to operate the property. In

fact, there was no objection made to that part of the order,

arid no proof offered showing such operations not to be

i^ecessary. No application was ever presented to the

lower court, asking that the order be modified in that par-

ticular. Various objections were made by appellants to

each monthly report of the receiver, but none on the

ground that the receiver should, cease his mining opera-

tions.

Qq the contrary, the Heiuzes have, from the beginning

of the receivership,, received from the receiver their share

t)f the proceeds of the property, and there is nothing now

in the hands of the receiver belonging to. them. It is too

elea;? a ppineipA©, both of law and of equity, that if the

Hein?es did not intend to acquiesce in that part of the

0»rder they should not have received anything under it.

They certainly are in no position now to complain of it.

By their action in this matter they have taken all the

profits coming to them under the order and noAv insist

that the expense incurred by the receiver should not be

allowed to him. Either the receiver acted under the order

of the Court, and is protected, or he was a trespasser. By

accepting money from him, and treating him as a receiver,

the Heinzes are in no position to assail his authority or

the validity of his powers.
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Beach on Receivers, Alderson's Ed., Sec. 587, says:

"Althoinjli a receiver has been irregularly appointed,

if the appointment has been acquiesced in, he will be

protected as long as he acts in good faith."

The same author, Section 781, says:

"But AAinno a receiver enters in good faith upon the

discharge of his duties, and the parties in interest ac-

quiesce for a considerable time their laches may be such

as to defeat a subsequent application on their part look-

ing to the removal of the receiver.

"After a lapse of two years, the appointment of a

receiver will not be vacated on motion of one of the

partners when the latter knew at the time of the ap-

pointment of the facts on which the motion is based, but

did not oppose the appointment, and the receiver, during

all the time, has been discharging his duties, and ex-

pended large sums of money therein."

In appellants' brief we find the remarkable statement

that a comparison of the receiver's accounts during the

latter part of his operations with those while Heinze

operated the property, is sufficient to show that the Court

abused its discretion and acted unwisely in permitting

the receiver to operate the property. We submit that if

appellants had proof in any form that the receiver was

not economically mining the properties that they should

have submitted the same to the lower court in an applica-

tion, not to set aside the receivership, but to have the min-

ing operations discontinued. Then that matter might

have been tried in the lower court and this court, upon

evidence and not upon unfair inferences drawn by coun-
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sol. The difference in profits durinjj; the two perioils

might l>e due to a number of causes which would readily

suggest themselves to the Court, for instance, the fall in

the price of copper, legislation compelling shorter work

days, the exhaustion of rich ore bodies by the first opera-

tors; in fact, any number of reasons might be developed

which would show that the receiver's administration has

been much the more economical of the two.

By their answer to the application for the appointment

of a receiver, by every circumstance in the case, it is shown

that appellants, not alone by their insistence, caused the

order to be made to have the properties operated by the

receiver, but fully acquiesced in such order during all the

time until the matter came into this Court, and we submit

that not alone should the entire order of the lower court

be affirmed, in this, but that appellants are estopped from

questioning it.

The expenses of the reeeivership are properly charge-

ahJc to the interests of all parties in the property in con-

troversy.

Appellants seem to complain because of the fact that

by charging the expenses of the receivership to the entire

properties their interest is compelled to pay five-twelfths

of the same. Tn view of the fact that the record clearly

shows that this receivership was entirely caused by the

fr;. idulent jnul wrongful acts and practices of appellants,



47

we are at a loss to understand why their interest in the

property should not be taxed with its just proportion of

t]i3 expenses of the receivership, and, in fact, we feel that

appellants should be thankful that their interest should be

compelled to pay only its proportion and amount of the

receivership expenses. If anyone should have the right

tc» complain it is clearly the appellee and not the appel-

lants. Through no fault of its own, appellee has been

compelled to pay its proportion- of these expenses. It is

true that the title of the appellants, the Heinzes, to un-

divided interests in these properties is unquestionable, but

the entire property being before the Court for partition,

and being within the jurisdiction of the Court, and it be-

ing by their misuse of their interest in said property, that

appellants precipitated this receivership, we cannot divine

why their interests should not bear its share of the bur-

den.

In the discussion upon this appeal, appellee has not

felt itself called upon to discuss the assignments of error

which go to the propriety of the Court's action in allowing

the receiver a counsel fee upon the facts presented to the

Court. VCe feel that the receiver should attend to that

branch of the case. So far as the question of the receiver's

employing an attorney to defend against the application

of appellants for a writ of supersedeas made to this Court

in cause No. 852, above referred to, we felt then, and feel

now, that as the greater portion of the charges made upon

that application were as to the efficiency and integrity of
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the receiver in conducting' his operations upon the said

property, that those matters should be attended to by the

receiver. Tliey wore matters which concerned the receiver

directly and matters i)eculiarly within his knowledge, and

it A\'as his duty to the Court, and to all parties in the case,

and to himself, to show, if he could, that the charges made

against him were unfounded. Appellee was in no position

to ascertain or present the receiver's defense in that re-

spect, and certainly the receiver should not have permitted

an order to be made which would have affected appellee

without some attempt to furnish this Court with the facts

concerning the same. In this connection we wish to call

attention to one rather surprising statement in appellants'

brief upon this appeal, which is to the effect that this

Court, by granting the writ of supersedeas, determined

that the application was proper, and that there were no

grounds to oppose the granting of the same. The applica-

tion of appellants was for a writ of supersedeas, staying

the orders originally appointing the receiver, and after-

wards extending the receivership. This would have re-

sulted in practically vacating the order appointing the

receiver and permitting the Heinzes to again take posses-

sion of the property in controversy, and again to mine and

operate the same, and to convert to their own use all of

the ores taken therefrom. Appellants also asked that a

supersedeas iss^ue staying the mining operations. This

Court declined to stay the receivership orders, but did

grant a writ staying the mining operations. Appellee was
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not and is not particularly concerned as to whether or not

the mining operations should be carried on, but we were

concerned, and rightfully- so, upon the record in this case,

at any attempt to take the possession of the property from

the Court and restore it to api^ellants. Upon the applica-

tion for the writ of supersedeas we felt and submitted to

the Court that the application should first l>e made to the

lower court, where it could be met by proper evidence, but

our chief insistence and anxiety was that the property

should still be left in the position where appellee's in-

terest would be protected. In view of the fact that the

mining operations had been carried on principally in

compliance with appellants' wishes, it is diflQcult to un-

derstand how counsel can state that this Court determined

that there were no grounds for opposing their application

for supersedeas.

In view of the condition of the record in this cause

appellee feels that it is unable to properly present to this

Court the matters which should be presented in connection

with the various actions taken by the Circuit Court, and it

would be imjmssible to properly present appellee's case to

this Court upon this apx>eal until there is a fair record

before the Court. But we submit that there is nothing in

the record in this cause which would justify this Court in

setting aside any of the orders made by the lower court,

and that so far as the questions in which appellee is di-

rectly interested, and which it has discussed in the fore-
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tjoing brief, are concerned- tliat the order appealed from

should be affirmed.

Respectfully submitted,

JOHN F. FORBIS and L. O. EVANS,

of Butte, Montana,

Counsel and of Solicitors for Appellee, the Butte and

Boston Consolidated Mining Company.
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NINTH CIRCUIT.

F. AUGUSTUS HEINZE AND F. AUGUS-

TUS HEINZE, AS Administrator of the

Estate of JAMES LARKIN, Deceased,

AND CLARA A. LARKIN,
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vs.

THE BUTTE & BOSTON CONSOLL
DATED MINING COMPANY, a Corpor-

ation, .AND JOHN S. HARRIS, Receiver.
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BRIEF OF APPELLANTS ON MOTION OF APPEL-

LEES TO DISMISS, AND APPELLANTS'

SUPPLEMENTAL BRIEF.

The Appellees have served upon the Appellants a motioTi

to dismiss an appeal and have assigned as alleged reasons

why the cause should be dismissed, the following:

FIRST: That the order attempted to be appealed from

in this action is an order made in the course of a Receiver-

ship which has not been terminated, authorizing the Receiver

to pay certain counsel fees in the sum of three hundred and



fifty dollars incurred in connection with said Receivership.

.Vnd it appears from the record that tlie said Receiver is still

in possession and custody of the Receivership property, and

that the said Receivership has not yet l)een terminated and

that the said order attempted to he appealed from is not a

final order or decision, or such an interlocut(^ry order as is

appealahle un.der the statutes of the United States and the

law and practice of this Court.

SECOND : That the order attempted to he appealed from

is not an appealable order for the reason that the said order

is not a final order, but the matters disposed of thereby by

the lower Court are still within the control of the lower Court

and subject to revision thereby upon the rendition of the

final account by the Receiver, and upon the final discharge

of the Receiver.

THIRD : That the order attempted Xc- he appealed from

caiT only be claimed to be appealable to this Court on the

ground that the said order is a final order or decision in the

cause, and as there was only the sum of three hundred and

fifty dollars in controversy in this matter in the lower Court,

and only said sum in controversy upon the appeal in this

Court, the amount involved is not sufficient to confer upon

this Court jurisdiction of the said appeal.

FOURTH : That the order attempted to be appealed

from is an order wholly discretionary in the lower Court,

and that under the course and practice of this Court, and

the Supreme Court of the United States, such an order is

not reviewable upon direct appeal.

In answer to the first assignment, we submit that the order

appealed from is a final, (irder such as entitle the Appellants



to an appeal. The order authorizes and (hrects the Receiver

to pay a counsel fee of $350 out of funds in his hands. We
reg-ard such an order as being a final determination by the

C(3urt as to those matters set forth in the petition of the Re-

ceiver and as approving the payment out of the funds in the

Receiver's hands, of the said sum of money. It is certainly

in effect an order authorizing the Receiver to withdraw from

and pay out of the trust fund the sum of three hundred and

fifty dollars.

The Supreme Court of the State of Montana, in a recent

case entitled State Ex Rel. Heinze vs. District Court of the

Second Judicial District, "jz Pac, 613, has held that an order

allowing compensation to attorneys and to the Receiver is

a final order in an action in the nature of a final judgment.

In the case of Tuttle vs. Claflin, 31 Circuit Court of Ap-

peals, 419, 88 Fed. 122, a motion was made to dismiss an

appeal, which the Court refused to do, holding the decree a

final judgment, properly appealable, and in said case the

Court says

:

''A decree entered in a proceeding by attorneys to

enforce a lien for their fees wdiich adjudges that they

are entitled to compensation to a definite amount and

have a lien therefor on a fund in Court and directs

payment thereof, is a final and appealable decree, al-

though the residue of the fund may not have been

finally disposed of."

In the case of McCreary vs. Robinson, 92 Tex. 408 ; 49

S. W. 212, the Court of Civil Appeals of the Third Supreme

Judicial District of Texas, certified to the Supreme Court of

Texas for its determination, the following question:
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"Is the judgment appealed from such a final judg-

ment as will support an appeal to this Court?"

And the Supreme Court says

:

"The petition sought two distinct recoveries:

( I ) That the Plaintiff lie allowed a reasonable sum

for his support and maintenance during the pendency

of the suit, and,

(2) "That on final hearing he have judgment es-

tablishing his rights under the will. The judgment in

question as completely and finally disposes of the first

claim by fixing the amount thereof and adjudging same

in favor of Plaintiff against Defendants with an order

of execution therefor as do judgments for temix)rary

alimony in divorce proceedings. The great weight of

authority held these latter judgments 'final' from which

api^eals may be prosecuted pending the di\orce suit."

Hccht vs. Hccht. 28 Ark. 92:

Glenn vs. Glenn. 44 Ark. 46;

Lochane Z's. Loeliane, ji< Ky. 4^17;

Sliaro)i "VS. Sharon. 67 Cal. 195;

Webber Z's. Webber, jg X. C. 573;

Collins I's. Collins. 71 .V. )'. 269;

DiDiiels I's. Daniels, 9 Colo. 133;

/;/ Re Finklestein. 13 Mont. 427; 34 Pae. ^47 \

Sec. Judicial District Court Mont., 36 Pac. Rep.

757-



"We. therefore, answer the question certifying in the

atfirmative."

In the case of Trustees vs. Greenough, 105 U. S. 527, the

Court allowed certain fees to the officers of the Court, attor-

neys and counsellors employed in the cause, and an appeal was

taken from these orders. There was no general order clos-

ing u]) the estate. The Court says :

•

"The ciuestion in this case is one of costs, expenses

and allowances awarded to the Complainant below^ out

of a trust fund under the control of the Court. * * :-<

"The first question, however, is whether these or-

ders do or do not amount to a final decree upon w'hich

an appeal lies to this Court. They are, certainly, 1

final determination of the particular matter arising

upon the Complainant's petition for allowances, and

direct the payment of money out of the fund in the

hands of the Receiver. Though incidental to the cause,

the inquiry was a collateral one. having a distinct and

independent character, and received a final decision.

The administration of the fund for the benefit of the

bondholders may continue in the Court for a long time

to ccme, dividends being made from time to time in

pavment of coupons still unsatisfied. The case is a

peculiar one, it is true, but under all the circumstances,

w'e think that the proceeding may be regarded as so far

independent as to make the decision substantially a

final decree for the purposes of an appeal."

Hoz'L-y rs. McDonald, 109 U. S. 150;

Ultliains vs. Morgan, iti U. S. 684;

Battery Park Bank tx Western Carolina Bank, 36

.9. E. 39

;



Ogdcn -i's. Bear Lake, etc., 55 Pac. 385;

Chandler 7's. Cushiiig, 42 Pae. 548.

From tliesc several cases it very clearly appears that where

the Court upon the application of one of the parties to a di-

vorce proceeding", directs the other party to pay into Court

a certain sum of money as alimony and to defray costs

and attorneys' fees in such action, that such action by the

Court is final judgment. Also where a Court enters a decree

in a proceeding by attorneys to enforce a lien, and directs

that the sum designated be paid out of the fund in Court, the

same is a final judgment and appealable, though the action in

which the decree is entered is not finally disposed of.

Where a Court enters an order or decree against a Defendant

as Administrator, to pay moneys into Court, such order is

a final judgment and appealable as such, and wh.ere a Court

enters an order allowing certain fees to the officers of the

Court, and attorneys' and counsellors' fees emplo}-ed in the

case, the same is a final judgment from which an appeal may

be taken, though the case in which such order is made is still

pending and undetermined.

These authorities should be sufficient to establish the fact

that a similar order entered in a proceeding through which a

Receiver has been appointed, should be regarded as a final de-

cree, and according to the authorities herein presented such has

been the holding of the Courts in proceedings respecting the

appointment of Receivers and the allowance of accounts there-

of.

In the Circuit Court of Appeals, Fifth District, the case of

Edgell vs. Felder (99 Fed. 324) came on for hearing on ap-
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peal from an order allowing compensation to parties ap-

pointed by the Court to render certain designated services.

The Respondents moved to dismiss the appeal for the rea-

son that the decree appealed from is not a final order from

which an ap])eal lies. In passing on the motion the Court says

:

"On the hearing in this Court the appeal on the

merits and the motion to dismiss were considered to-

gether, and argued by coimsel. The decree appealed

from is not one adjudging costs in favor of certain

parties to a suit against other parties. Such an order

in reference to costs would, in the very nature of the

case, be interlocutory, and could not support an appeal.

This decree, however, is in favor of certain persons

who were not technically parties to the suit, but whose

appointment and employment therein had been author-

ized by the Court to render designated services, and

whose claims for compensation in proper petition of

the Special Master, and on due hearing vv'ere fully ad-

judged, and ordered to be paid out of the fund in the

registry of the Court as a part of the costs of ad-

ministration of the same. The decree provides for

immediate execution. '''"' * * On the authority of

Trustees vs. Greenough, 105 U. S. 527. 26 L. Ed.,

1
1 57; Railway Co. vs. Bisbee, 13 U. S. App. 377; 6

C. C. A. 249; 57 Fed. 66; and the precedents on which

these rest, we are constrained to hold that the decree

appealed from is a final decree within the meaning of

that statute and decisions allowing appeal."

"A decree by the Circuit Court allowing $5,000 to

the Complainants' solicitors for services rendered and

to be rendered, and directing payment of the same out

of the funds in the Receiver's hands, in a suit by a

stockholder against a corporation in which a Receiver
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has been appointed and an injunction granted, is, pro

taiito, a final decree, from which an appeal will lie to the

Circuit C(xn-t of Appeals."

Jacksoirc'illc T. & K. JJ\ Ry. Co. z'S. American Con-

stnict ion Co., 57 Fed. 66.

As to the second assignment of grounds for dismissal, in-

sofar as the same raises the question ot whether or not the

order is a final order, we contend that under the authorities

cited heretofore, it is a final order ; and as we understand the

order and the proceedings under which it was entered, the

Circuit Court has no further control over the subject mat-

ter thereof. If the Circuit Court may in the future change

the order or a hearing of the final report, what was the pur-

pose of the order? If the Receiver pays out the money, can

he recover it ? The purpose of the petition bv the Receiver

was to protect himself, and we think it is idle to say that

the Circuit Court can ever change the same in considering

the final re|)ort.

The third assignment of grounds for dismissal has no

merit in tliat the jurisdiction of this Court is not dependent

upon any sum involved in the controversy.

W'e belie\-e this has been ctmclusix-el)- settled by the Supreme

Court of the United States in the Pacpieta Habana 175 U. S.

677. wherein the Court, after commenting up<^n the statutes

limiting appeals in cases where the amount in dispute did

not exceed a certain sum. says

:

"But all this has been changed by the act of Alarch

3, 1 89 1, chapter 517. establishing the Circuit Court of

Appeals, and creating a new and complete scheme of
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appellate jurisdiction, depending- upon the nature of

the different cases, rather than upon the pecuniary

amount invoked.

"

The fcnu'th assignment is, so far as we can see, but a dif-

ferent way i)f stating" what has been stated in the first and

second assignments and will, we believe, be governed by the

same authorities.

The record in this case shows that the proceedings lead-

ing up to the appointment of the Receiver and the entering of

the order appealed from, were all had in an action for partition

of mining property; that F. Augustus Heinze. one of the

Appellants, is the owner of an undisputed interest in the

property ; that at the time of the appointment of the Receiver

he was a co-tenant of the contesting parties and was in

possession of the mining claims ; that through the Receiver-

ship he was dispossessed and that notwithstanding his un-

disputed ownership the order appealed from hereby assumes

to make him contribute towards expense incurred by the

Receiver in attempting to prevent this Court from entering

an order preventing the Receiver from destroying his un-

contested interest in the mining claims. It will be observed

from the record that for a while the Receiver representing

the contestants, held the position of co-tenant in his relations

to Mr. Heinze; that subsequently he assumed entire control.

He was appointed on account of a controversy between the

Butte & Boston Company and the Larkin estate and could hold

no hig"her position than the parties in whose stead he was ap-

pointed. He was at all times insofar as Mr. Heinze is con-

cerned, his co-tenant and his rights must be subject to the co-

tenanc\- laws of the State of Montana.



It is a rule, well settled in the practice of the United States

Courts, that they will accept and follow the decisions of the

State Courts with reference to property rights, and particularly

with reference to the construction of a statute.

iniliaius vs. Gold Hill Mug. Co. (C. C. A.) 102

Fed. yz;

irHliams I's. Gaylord, 22 Sup. Ct. Rep. 798.

Briuc I'S. lus. Co., 96 U. S. 627.

In Brine vs. Insurance Co. the Court says:

"Following the decision in McGoon vs. Scales, 9

Wall. 2T,\ 19 L. Ed. 545, it was expressly held that

the laws of the state in which land is situated con-

trol exclusively its descent, alienation and transfer and

the effect and construction of instruments intended to

convey it. The principles therein announced have

been universally followed."

See also cases cited therein :

The law of the State of Montana is the rule of property

rights in this action and we believe will be applied by this

Court. It is settled beyond the possibility of contention that

one co-tenant cannot without the consent of Ins co-tenant,

make any use of the common property or exclude his co-tenant

therefrom, and that if he attempts to do so against objection,

he is a trespasser, and responsible as such to the same extent

as a naked trespasser without claim of title or right.

Auacouda Copper Miiiiug Couipauy -rs. Butte & Boston

Milling Co., 17 Mout. 519; 43 Pae. 92_| ;
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Biitfc & Boston Consolidated Mining Co. vs. M. 0. P.

Co. ct ill., 25 Mont. 41, and cases cited.

• An examination of the pleadings in this case and the affi-

davit for the appointment of a Receiver shows : That the Com-

plainant claimed to he a co-tenant with F. Augustus Heinze

and his predecessor in interest in those certain mining claims

known and designated as the Snohomish and Tramway ; that

the Complainant w'as enjoined from operating the property;

that F. Augustus Heinze was in possession thereof and was

operating the same ; that the Complainant desired to oust its

co-tenant, F. Augustus Heinze, and have the mine operated by

a Receiver. There is nothing to show anywhere in the plead-

ings or affidavits for appointment of Receiver or extension of

the Receivership that it was at all necessary for the mine to be

operated to the extent of mining and extracting, carrying

away and converting ores into money. The Receiver then was

the mere agent and instrument of the Complainant, and under

the circumstances, had no other or additional rights than had

the Complainant.

''Between tenants in common, contributions can be

compelled onlv for necessary repairs."

Stevens I's. Thompson, 17 N. H. no;

Reco 7's. Musgrovc, 23 Far. 458;

iif/r A. & E. Encyc. of La-iv, 1104-1105.

Under these authorities the Receiver or the Complainant

had no right to any contribution from the appellant, F. Augus-

tus Heinze.

"A co-tenant in possession, whether his interest be
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larsfe or small, cannot bind those who do not voiuntar-

ily participate in the venture. He cannot enforce di-

rect contributions for improvements made, nor for the

costs or expenses of developing or working. The

right of one co-tenant to compel contribution from the

others is limited to cases where the property is sub-

ject to a common burden and where one in removing

it pays more than his just proportion; or possibly to

the case of repairs absolutely necessary to protect the

property from going to ruin."

2 Liiuilcy on Mines, Section 790. at page 989.

The Complainant and Receiver by ouster of the Ap^jellant

herein, if they ever had any right to contribution, forfeited

the same thereby, for the rule is established that when one co-

tenant deceives the other, the former cannot have contribution

for improvement. '

Austin :'s. Barrett. 44 hnea 488;

Munford vs. Brazen, 6 Coze. 475;

Doane vs. Badger, 12 Mass. 64; ,

Deck's Appeal. =,? ^<'- St. 467.

Those Appellants are. and F. Augustus Heinze in par-

ticular, is entitled to the net value of all ores extracted from

the premises, without any cost or deduction for mining,

hoisting, treating, selling or disposing of the same, as the

rights of F. Augustus Heinze to an undivided one-half of

the Snohomish ores and an undivided one-third of the Tram-

way ores is unquestioned, and as to said interest the Receiver

and the Appellant are naked trespassers.
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IFoodcii'ii'arr Co. vs. U. S., io6 U. S. 432;

Bnisoii M. & S. Co. vs. Alta M. & S. Co., 145 U. S.

428:

Chccsciiiaii 7's. Shrci^t'c, 40 Fed. 787;

Mining Co. t'.v. T-iirck, 70 Fed. 294;

llliifney z's. Huntington, ^y Minn. 197; 33 A''. IV.

A'/z/^i,'- TX Mcviman. 38 Minn. 47; 35 N". ^. 570;

Stockbridgc Iron Co. vs. Cone Iron Works, 102

Moss. 86;

^^f. C/a/r vs. Mining Co., 9 Co/o. App. 235; 47 Fa<:.

466;

Dyke vs. Transit Co., 49 A^ Y. Sup. 180:

Hartford Iron Min. Co. vs. Cambria Min. Co., 93

MieJi. 90; 53 A^. JV. 4;

Jl^arrior Coal & Co/er C<7. 7'^. Mabel Min. Co., 112

^/a. 624; 20 So. T^r/). 918;

Ross i's. Scott, 15 Lra. 479;

Hilton I'S. ir^oods, L. R. 4 Eg. 441

;

Refining Co. vs. Tabor, 13 Colo. 41; 21 Fac. 925;

United Coal Co. z's. Canyon City Coal Co., 24 Colo.

116; 48 Pac. 1045 ;
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Dnrant Mining Co. vs. Percy Con. Min. Co., 93 Fed.

166.

The rule that where a person knowingly trespasses upon a

mining claim of another, he shall be held for the full value

of the ore extracted, applies with full force as against the

Receiver and Complainant in this action. They had no more

right, without the consent of the Appellants, and against their

objections to carry on mining or extract any ores from the

premises, than would a stranger, as has been held and de-

termined by the Supreme Court in the cases to which we

have alx)ve referred.

The appellant, F. Augustus Heinze, was entitled to have

the ore remain in the mines. If the properties should be sold

he would obtain their full value. If he should happen to be

the purchaser he would have the benefit of it. He would have

the right to mine the same in such manner and by such

methods as were to him most expedient and economical.

The Receiver has attempted to charge, and the Court has

approved said charge against F. Augustus Heinze. These

are certainlv not proper charges against an uncontested in-

terest, and particularly is this true when there is nothing in

the pleadings nor application for appointment of a Receiver

showing the necessity for the extension of the Receivership

over the uncontested interest. If. under the circumstances,

the Court should come to the conclusion that there was any

necessity for a Receiver insofar as the contested interests

were concerned, during the time F. .Vugustus Heinze was

operating the property, there can certainly be no justification

found for the extension of the Receivership cn-er the entire



propert}-, and it is beyond question that no part of the ex-

penses of the Receivership should liave been ch.arg-ed to F.

Aug-ustus Heinze. yet the Receiver has charged this counsel

fee and the Court has approved such charge. The appellant,

F. Augustus Heinze, therefore, feels very justly that he has

a most incontestible right to present these matters to the con-

sideration of this Court at this time and have its order cor-

recting the same.

We, therefore, respectfully submit that the motion to dis-

miss should be overruled, and upon a hearing of the case as

presented by the record, the order entered by the Circuit Court

should be rcA-ersed.

JOHN J. McHATTON, and

JAMES M. DENNY,

OF Butte, Montana,

Solicitors and Counsel for Appellants,
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BRIEF OP APPELLEE, JOHN S. HARRIS, RE-

CEIVER, UPON THE MOTION TO DISMISS AND
UPON THE MERITS.

In this cause the appellee has served and filed his motion

to dismiss the appeal. As I am advised that in a similar

condition of affairs arising in other cases, this Court has

heard similar motions with the hearing upon the merits,

and as the hearing upon the merits in this case has been
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set down by this Court on Octobei- Dtli next, I toucluded,

for the convenience of the Court and counsel, to submit

my contention upon the said motion and upon the merits

in this brief.

This is an appeal from the order or decree of the Circuit

Court of the; United States of the Ninth Judicial Circuit,

sitting within and for the District of Montana, directing

John S. Harris, receiver, to pay unto II. J. Burleigh, his

solicitor, the sum of |350.00, as his compensation for pro-

fessional services rendered by him, and for his expenses

incurred in representing said receiver before this Court

in the matter of the application made by the appellants to

this Court for a writ of supercedeas, or other order to stay

the orders of the Circuit Court made on tlie 27th day of

July, 1899, and the 15th day of March, 1900, respectively,

appointing the said John S. Harris receiver, and looking

to his discharge or removal, and to stay further mining

operations on the part of said receiver in the Snohomish

and Tramway quartz lode mining claims, pending on ap-

peal. The motion appears, R. 207. The motion, together

with the affidavits and exhibits forming the basis thereof,

were served upon the receiver and his solicitor at Butte,

Montana. September 5, 1902. B. 209. The I'eceiver ap

peared in this Court by counsel, applie<l to the Court of

his appointment for an order directing compensation for

his solicitor, wlio appeared for him in this Court in the

premises. The appellants ap]>eared before the Circuit

Court and objected to the allowance of any compensation



or expenses to the receiver or to his counsel. The Court

after hearin.i; the contentions of the parties, directed the

allowance of the amount claimed l\v the receiver. To this

order and decree the appellants excepted and have brought

the case to this Court on appeal.

The receivership is still pending; the receiver still in

the custody and control of the receivership property; no

liual account has been rendered bv the receiver, and no

steps have been taken toward the final discharge of the

receiver. Bj their assignments of error upon this appeal

appellants contend that not alone were such allowances

to said receiver erroneous under the facts, but that the

said order was erroneous and witliout tlie juris-

diction of the lower court, because the lower court

had no jurisdiction or authority to make the original or-

der appointing the receiver or to make the order extending

his authority or to direct him to carry on mining opera-

tions, or to charge any of the expenses connected with

the receivership to the interests of the appellants Heinzes

in the property in controversy. So that by this appeal

appellants not alone seek to review the order complained

of, but also the original orders creating and extending

the receivership.

The petition and affidavits and exhibits forming the

basis of the application for the writ of supercedeas herein-

before referred to, contained specific and direct charges

touching and concerning the efficiency and integrity of

the receiver, in respect to his management and adminis-



tration of the trust coutidiHl to him hy the Court below,

and it would seem that for his protection and vindication

he deemed it advisable to appear and employ counsel to

represent him in the proceedings before this Court.



ARGUMENT.

The interest of the receiver in the determination of the

question as to whether or not the Court had jurisdiction

to appoint a receiver in the premises, and, therefore, ex-

tend his powers, is identical with that of the appellee,

Butte and Boston Consolidated Mining Company, and in

view of the results to flow from a determination of a want

of jurisdiction to appoint the receiver and extend his

power, said receiver feels it incumbent on himself to urge

upon this Court the same reasons substantially for sus-

taining the jurisdiction of the Court as urged by said ap-

pellee, Butte and Boston Consolidated Mining Company.

In order to avoid expanding this brief and to prevent un-

necessary duplication, we respectfully refer this Court to

those portions of the brief of the said appellee, Butte and

Boston Consolidated Mining Company, specifically refer-

ring to and elucidating that phase of the question before

the Court.

UPON THE MOTION TO DISMISS THE APPEAL.

The order attempted to be appealed from is not an ap-

pealable order. This appeal is taken from an order made

by the Circuit Court in a receivership, directing the re-

ceivership to pay an attorney fee of |350.00, including in-

curred expenses in connection with the receivership mat-

ters. The record shows that the receivership is still pend-

ing; that the receiver is still in the custody and control of
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the property in controversy, and no tinal report or account

has ever been made by the receiver or steps taken toward

his final discharge. In short, the order is simply an inter-

locutory or provisional order, made in connection with

the conduct of the receivership, and is subject to revision

or correction by the Court at any time prior to the ap-

proval of the final account of the receiver and the order

providing for his discharge. It is true that certain final

orders in receivership proceedings, approving final ac-

counts or finally fixing and allowing the receiver's com-

pensation have been held to be appealable as final

judgments, but we have been unable to find where an in-

terlocutory order or any order made in a receivership

proceeding prior to the final orders permanently disposing

of the matter, has ever been treated as appealable. Upon

the rendition of the final accounts of the receiver, all the

matters pertaining to the receiver's conduct of his receiv-

ership, his receipts, disbursements, etc., will ])e before the

lower court, and all matters wliicli have been considered

by the lower court during the general conduct of the re-

ceivership business will be subject to revision, correction

or approval at that time, and iintil such a final disposal

of the receivership matters is had, it cannot be said that

there has been any action taJ^en by the lower court which

is final and amounts to a final judgment or order in the

receivership proceeding. If the allowance of this attorney

fee is an appealable order, tlien every order made by the

lower court authorizing the receivership to expend or ap-



proving- the expenditure by the receiver of any amount

for any purpose, is directly appealable to this Court, and

the parties and courts would be subject to countless ap-

peals which might be taken by litigious parties.

Wherever the question has been presented for considera-

tion by appellate courts, so far as we can find, it has held

that such interlocutory or provisional orders are not re-

viewable by direct appeal.

See:

Rochat V. Gee, 91 Cal. 355

;

Illinois Trust & Savings Bank v. Alvord, 99 Cal.

407;

Adams v. Woods, 21 Cal. 165;

Vinson v. Freeze, 1 S. W. 478

;

People V. American L. & T. Co., 44 N. E. 949

;

New York Securitv & T. Co. v. Saratoga, Etc., Co.,

51 N. E. 297.

We submit that the order attempted to be appealed from

does not come within the interlocutory orders provided

for in the Appeal Act of Congress approved June 6, 1900,

and is not a final order or decision under the general

appeal act and that this appeal cannot be maintained.

The amount involved upon this appeal and upon the ap-

pl'icdtlou hi the eniirf hrloir i.s lu^nifif-icnf to r/irc thi.<i Court

jurisdiction

.

This is an appeal from an attorney's fee and expense

allowances by the lower court, the sum of $350.00. Al-

though there is no provision in the Acts of Congress pro-
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viding for appeals to this Court fixing any amount neces-

sary' to give the Court jurisdiction of the appeal, still we

submit that as no action could be maintained in the lower

court, where less than the sum of two thousand dollars is

involved, that bv implication it was never intended that

the time of this Court should be taken up in the consid-

eration of appeals where less than that amount was in-

volved in the lower court. To make this order appealed

from in this case appealable, appellants must establish it

as a final judgment in the proceeding, and if that proceed-

ing, as in this case, only involved the sum of 1350.00, we

submit that this Court should decline to consider the ap-

peal.

The order attempted to he appealed from heinr/ an order

discretionary in the lotcer court, this Court irill not rcvietc

the same.

It being apparent from the record in this case that the

allowance of the attorney's fee in this matter was ad-

dressed to and in the discretion of the lower court under

the decisions of the various United States Courts, its

action is not reviewable upon appeal.

See:

Cook V. Burnley, 11 Wall. 659

;

Silsby V. Foote, 14 How. 218;

Freeborn v. Schmidt, 2 Wall. 160;

M. & M. R. R. Co. V. Sutter, 2 Wall. 510;

Buffington x. Harvey, 95 U. S. 99;

Cheong Kee v. U. S., 3 Wall. 320; and numerous

other cases cited in the notes to these cases.
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UPON THE MERITS.

It is respectfully suggested that the application hereto-

fore made to this Court for a supercedeas or other order

was in effect, an attempt on the part of appellants to have

the receiver discharged or removed, and that the petition

and affidavits and exhibits forming the basis for the appli-

cation contained charges of gross mismanagement and

extravagance of this receiver iui his administration of the

trust committed to his charge. The petition of appellant

Heinze (R. 210), the affidavits df J. H. Jurgens (R. 252),

G. H. Robinson (R. 254), and B. W. Turner (R. 259), are

oif such a character as to severely reflect upon the receiver

as to his efficiency and integrity. Taken together as a

whole they implied acts and conduct on the part of the re-

ceiver which, if allowed to go unchallenged or by his

silence admitted to be true, would show a state of affairs

justifying his summary removal. They were made for the

first time, not in the court of his appointment, but in an

appellate court.

We conceive it to be a well settled principle of law so

firmly established as a part of American jurisprudence

and requiring no citation of authorities therefor, that

when it is the only question whether the necessity for the

receiver is ended and the hand of the Court should be re-

leased, such receiver is not entitled to notice of an applica-

tion for his discharge or removal ; under such circum-

stances his discharge follows as a matter of course, and he
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is not entitled to be heard on appeal ; but it is most respect-

fully submitted that the case is entirely different where

an application for his removal involves his inefficiency or

integrity, or seeks to charge him with personal liability.

The application of appellants to this Court was couched in

terms reflecting upon the efficiency and personal integrity

of this receiver. Charges so grave and serious in their na-

ture and character as to preclude the propriety of allowing

the same to go unchallenged and passing them over in

silence. Under such circumstances the receiver was enti-

tled to notice and was entitled to be heard. That appel-

lants were impressed by this necessity of notice to the re-

ceiver scarcely admits of a doubt ; they served a notice

upon the receiver and his solicitor, together with a copy of

the affidavits and exhibits forming its basis. They placed

him in the position where he had to choose between coming

in and making a defense and attempting to refute the

charges preferred against him, or by failing to appear

tacitly admit that they were true. Having placed him in

that position and forced him to adopt the least of two

evils, appellants should not now be heard to complain be-

cause he did appear and asked to be heard.

If, notwithstanding the service of the notice, affidavits

and exhibits forming the basis of the application, supra,

the receiver was not entitled to notice, and consequently

not entitled to be heard for the purpose of refuting the

charges and vindicating himself from unjust and un-

founded criticisms, why go through the idle, needless and
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unnecessary function, ceremony and formality of service

of the process and tlie affidavits and exhibits containing

the cliarges against him.

Smith y. Trenton, Delaware Falls Co., 4 N. J. Eq.

505;

Fowler v. Jarvis-Conklin Mortgage Trust Co., 64

Fed. 279;

Farmers' L. & T. Co. v. Northern Pac. B. R. Co., 61

Fed. 546.

We respectfully submit that having made the receiver

a party in this Court on the application for the writ of

supercedeas by the service of process upon him, they should

not now be heard tO' complain because he assumed that he

was a party and was interested, even though in making his

appearance and showing the nature of his interest, he was

mistaken.

It is contended by appellant that the receiver had no

right to join with the appellee, Butte and Boston Consoli-

dated Mining Company, in the motion to dismiss the appli-

cation for the writ of supercedeas. Tt must be borne in

mind that it was necessary on the part of the receiver, in

order to protect his rights, or at least such rights as he

believed he had in the premises, that he should make some

formal objection to the application for his removal; if he

failed to do this, by either making the application inde

pendently and alone or in conjunction with his co-appellee,

such failure on his part might have been treated as a

Avaiver of such objection ; such objections, in order to be
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available, and preserved, had to be made before answer on

the merits.

Fowler v. Jarvis-Conklin Mortgage Co., 63 Fed.

888;

Fowler v. Jarvis-Conklin Mortgage Trust Co., 60

Fed. 14;

Farmers' L. & T. Co. v. Northern Pac. R. R. Co.,

supra.

It is contended by appellants that there was no evidence

of any kind tending to show that the services were per-

formed or of their reasonable value. It is respectfully sub-

mitted in this connection that the papers themselves as

contained in this record show that the receiver appeared

in the appellate court and was represented by counsel. It

was not contended on the argument at the hearing of this

matter in the court below that these services were not per-

formed, nor was the reasonableness of their value ques-

tioned, and it was not controverted at all that counsel for

the receiver did not expend the sum of fifty dollars in going

from Butte to Seattle and returning therefrom. The sole

contention was that the receiver was not a party to the

application for the writ of supercedeas, and that, there-

fore, he was neither under the necessity nor was it proper

for him to employ counsel in that behalf. It was also ob-

jected that the receiver should not be allowed compensa-

tion for his counsel and for the expenses he incurred,

because the Court, in appointing the appellee Harris as

receiver, was without jurisdiction to appoint him as such,

and hence no compensation should be allowed. The grava-
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men of the objections was ou tlie ground that the Court

had no power to appoint him. It was rightly held by the

court below that such an objection was a collateral attack

on the order appointing the receiver and that it ought not

to prevail. And so in this case, on this appeal, we say

that the allowance of compensation to this receiver for

counsel fees and expenses in the premises cannot be re-

sisted on the ground that the Court had no jurisdiction

to appoint said receiver. Such objection is a collateral

attack on the order appointing the receiver, and the order

appointing said receiver cannot be reviewed by this Court

on this appeal.

Greeley v. Providence Savings Bank, 15 S. W. 429.

Whilst it is true that the receiver and his counsel at

the hearing in the court below upon the allowance for

counsel fees and expenses did not introduce any evidence

as to their having been actually rendered or as to their

reasonable value, it does not follow that the Court had no

evidence upon which to found its order allowing the same.

The exhibits and papers forming a part of this record were

submitted as evidence to the Court, and it is not always

an indispensable requisite that the Court in a case like

this must confine itself exclusively to the evidence adduced

in a proceeding of this kind. Courts in making allowances

in receivership matters do not exclusively confine them-

selves to the evidence adduced, but very often, and the

court below in this case undoubtedly also relied upon its

personal knowledge in the premises.
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Whilst it is a general rule in actions at law to give costs

only to the prevailing party, still we think that this rule

does not prevail and is not generally enforced in equity

cases. In their application to this Court for the writ of

supercedeas and to stay the orders appointing the receiver,

and also the order extending the powers of said receiver,

the said appellants were entirely unsuccessful in their at-

tempts to secure the discharge of the receiver. At best

they were only successful in securing an order of this

Court directing the cessation of mining. This being so, it

was entirely discretionary with the court below to allow

costs in favor of the receiver; the allowance of such costs

Iveing wholly and entirely within the discretionary power

of the Court.

We submit there is nothing in the record in this cause

wliich would justify this Court in setting aside the order

appealed from, and that the same should be aflSrmed.

Respectfully submitted,

H. J. BURLEIGH,

f)orififor for Appellee, John S. Harris, Receiver.
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In the United States District Court, for the District of

Alaska, Second Division.

E. T. LYNG,

Plaintiff,

vs. \ No.

EUGENE CHILBEEG,

Defendant.

Complaint.

I.

The plaintiff complains and alleges,

For a First Cause of Action.

I.

That on the 14th day of May, 1900, at Seattle, Wash-

ington, the defendant acting as the agent of and on be-

half of plaintiff, bonded to one Geo. H. Strout, of New

York, that certain placer mining claim known as Claim

No. 5, below Discovery on Anvil Creek, Cape Nome Min-

ing District, Alaska; the said claim being the property

of plaintiff, and received as such agent as the cash pay-

ment on said transaction the sum of |3,750.00.

II.

That it was agreed between plaintiff and defendant

that the defendant should receive five per cent of pay-

ments made for his services in effecting a sale of said

claim.
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III.

That the defendant on said 14th day of May, 1000,

accounted to the plaintiff for the sum of |2,000.00 as

follows: Cash wired to the plaintiff at San Francisco,

^1,885.35; 5 per cent commission retained by defendant,

1200.00; telegrams, $7.15, and drawing papers, |7.50; but

failed and refused, although frequently requested so

to do, to account for the balance of |1,750.00, and ap-

propriated the same to his own use.

IV.

That no part of said sum of |1,750.00 has been paid

except the sum of |437.50, being 5 per cent of the

further sum of |8,750 paid by said Strout as purchaser

of said claim, and that no other payments have been

made by the said Strout or any person for him, and

that there is now due and owing to the plaintiff from

the defendant the sum of |1,312.50, with interest

thereon at the rate of six per cent per annum from

May 14, 1900.

A'nd plaintiff further alleges.

For a Second Cause of Action.

I.

That on the 14th day of May, 1900, at Seattle, Wash-

ington, the defendant acting as the agent of and on be-

half of John A. Dexter, bonded to Geo. H. Strout, of

New York, that certain placer mining claim as Claim

No. 4 below Discovery on Anvil Creek, Cape Nome Min-

ing District, Alasaka, the said claim being the property

of John A. Dexter, and received as such agent as the

cash payment on said transaction the sum of |3,750.00.
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II.

That it was agreed between defendant and John A.

Dexter that the defendant should receive five per cent

of payments made for his service® made in effecting a

sale of said claim.

III.

That the defendant on said 14th day of May, 1900,

accounted to said John A. Dexter for the sum of |2,-

000.00 as follows, to wit: Cash, |1,885.35; 5 per cent

commission retained by defendant, |200.00; telegrams,

|7.15, and drawing papers, |7.50; but failed and re-

fused, and has ever since failed and refused, although

frequently requested so to do, to account for the bal-

ance of |1,750.00, no part of which has been paid.

; IV.

That on the 7th day of October, 1901, John A. Dexter

for a valuable consideration, transferred and assigned,

in writing, all his right, title and interest in and to

said demand against defendant to the plaintiff herein.

V.

TTiat there is now due and owing to the plaintiff un-

der his second cause of action herein the sum of |1,750,

with interest thereon at the rate of six per cent per

annum from May 14th, 1900.

Wherefore, plaintiff prays judgment against the de-

fendant in the sum of |3,062.50, with interest thereon

at the rate of six per cent per annum from May 14th,

1900, and his costs and disbursements herein, including

a reasonable attorney's fee.

;
0. M. THULAND,

Attorney for Plaintiff.
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United States of America, 'l

l-ss.

District of Alaska. J

R. T. Lyng, being first duly sworn, deposes and says:

That lie is the plaintiff in the above-entitled action; that

he has read the foregoing complaint and knows its con-

tents, and that the same are true.

R. T. LYNG.

Subscribed and sworn to before me this 21st day of

October, 1901.

[Seal] C. M. THULAND.

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, second Division. R. T.

Lyng vs. Eugene Chilberg. Complaint. Filed in the

office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. Oct. 21, 1901. H. G.

Steel, Clerk. C. M. Thuland, Attorney for Plaintiff.—

Reber.
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In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

TS.

EUGENE CHILBEKG,

Plaintiff,

No.

Defendant.

Summons.

Tlie President of tlie United States, Greeting, to Eugene

Chilberg, the Above-named Defendant:

You are hereby summoned and required to appear in

the United States District Court for the District of

Alaska, Second Division, at Nome, in the District of

Alaska, within thirty days after the service of this sum-

mons, exclusive of the day of service, and answer the

complaint in the above-entitled action in the court

aforesaid, or judgment for want thereof will be taken

against you according to the prayer of said complaint

filed herein, a copy of which is herewith served upon

you, in the sum of |3,062.50 with interest thereon from

May 14th, 1900, and costs, including a reasonable attor-

ney's fee.

Witness the Honorable JAMES WICKERSHA^I,

Judge of said United States District Court, and the seal

of said Court affixed this 21st day of October, 1901.

[Seal] H. G. STEEL,

Clerk of the United States District Court, District of

Alaska, Second Division.

By H. C. Gordon,

Deputy.
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United States of America,'^

District of Alaska, >-ss.

Second Division.

I hereby certify that I received the within summons

on the 21st day of October, 1901, and thereafter on the

same day I served the same at Nome by delivering to

and leaving with Eugene Chilberg a copy thereof to-

gether with a certified copy of the complaint filed there-

in.

Returned this 22d day of October, 1901.

FRANK H. RICHARDS,

United States Marshal.

By F. W. Davis,

Deputy.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng vs. Eugene Chilberg. Summons. Filed in the

office of the Clerk of the U. S. Dist Court, Alaska, Sec-

ond Division, at Nome, Alaska, Oct. 23, 1901. H. O.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. C. M.

Thuland, Attorney for Plaintiff. No. 790. Reber.
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In the United States District Court for the District of Alasliay

Second Division.

R. T. LYNG,

vs.

EUGENE CHILBERG,

Plaintiff,

Defendant.

No. 569.

Stipulation.

It is hereby stipulated and agreed that the defendant

may have five days additional time within winch to an-

swer in the above-entitled action, and that he will an-

swer within said time.

Dated at Nome, Alaska, this 20th day of November,

1901.

C. M. THULAND,
Attorney for Plaintiff.

W. V. RINEHART, Jr.,

Attorney for Defendant.

[Endorsed]: No. 569. In the United States Court,

District of Alaska, Second Division. R. T. Lyng, Plain-

tiff, vs. Eugene Chilberg, Defendant. Stipulation.

Filed in the oflSce of the Clerk of the U. S. Dist C-nirt.

Alaska, Second Division, at Nome, Alaska, November

21, 1901. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk. W. Y. Rinehart, Jr., Attorney for Defendant,

Telephone Bldg, Nome, Alaska.
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In the United States District Court for the District of Alaska^

Second Divisio7i.

Term Minutes, Special October Term, A. D. 1901, Begun

and Held at Nome in said District and Division, Oc-

tober Tth, 1901. Present Honorable JAMES WICK-

ERSHAM, Judge.

Now upon the convening of Court the following pro-

ceedings were had:

LYNG,

vs. y No. 569.\

CHILBERG.

Order Granting Additional Time to Answer.

Ten days given to Mr. Rinehart, of counsel for de-

fendant, in which to file and serve his answer.

In the United States District Court for the District of Alaska^

Second Division.

R. T. LYNG,

Plaintiff,

^^,
V No. 569.

EUGENE CHILBERG,

Defendant.

Amended Answer and Counterclaim.

Comes now the above-named defendant, and by leave

of Court, files this his amended answer and counterclaim

to plaintiff's complaint herein.

Answering the first cause of action, defendant alleges:
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I.

That he admits the matters and things alleged in

paragraph I, down to and including the word "Plaintiff"

in the 5th line thereof; but he denies the remainder of

said paragraph, and he denies that he received any other

or greater sum than |2,000, as the cash payment on said

transaction.

II.

That he admits all the matters and things alleged in

paragraph II.

III.

That he admits all the matters and things alleged in

paragTaph III, down to and including the figures "|7.50,"

in the fourth line thereof; but he denies the remainder

of said paragraph.

IV.

Answering paragraph IV, he denies that he has ever

paid to plaintiff on account of said sum of |1,T50, the

sum of 1437.50 or any other sum; or that he has ever

consented to his commission of 5 per cent on the further

payment made by said Strout, being applied as a credit

on said sum of ^1,750; as to whether said Strout or any

other person for him has ever paid any other or further

payments other than the said sum of |8,750 on the pur-

chase price of said claim, defendant denies any knowl-

edge or information thereof sufficient to form a

belief; and he denies that there is now due or owing

to plaintiff the said sum of |1,312.50 or any other sum.

Answering the second cause of action, defendant al-

leges :
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I.

That lie admits the matters and things alleged in

paragTaph I, down to and including the word '^Dex-

ter," in the 6th line thereof; but he denies the remainder

of said paragraph; and he denies that he received any

other or greater sum then |2,000, as the cash payment

on said transaction.

II.

That he admits the matters and things alleged in

paragraph II.

III.

That he admits the matters and things alleged in par-

agraph III, down to and including the figures "$7.50,"

in the 4th line thereof; but he denies the remainder of

said paragraph.

IV.

That as to the matters and things alleged in para-

graph IV, defendant denies any knowledge or informa-

tion thereof sufficient to form a belief.

V.

That he denies all the matters and things alleged in

paragraph V, and he denies that there is now due or

owing to plaintiff under his second cause of action, or

at all, the said sum of |1,750, or any other sum.

As a further, separate, and affirmative defense to

plaintiff's complaint, and to each of the two causes of

action therein set forth, defendant alleges:

I.

That during the month of March, 1900, the plaintiff,

acting for himself as the owner of placer mining claim
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Number Five (5) below on Anvil Creek, Cape Nome Min-

ing District, District of Alaska, and as the agent of J.

A. Dexter, owner of placer mining claim Number Four

(4) on said creek, in said Districts, wrote to defendant

at Seattle, Washington and requested him to try and

effect a sale of the said claims.

II.

That it was then, is now, and at all times herein men-

tioned has been a general custom usage, and practice in

the city of Seattle, for agents entrusted with the sale

of mining properties to employ subagents and brokers

to assist in securing purchasers for such properties, and

to allow them commissions out of the purchase price

for their services.

III.

That defendant followed said general custom, usage

and practice and employed a broker to assist in securing

a purchaser for said claims, and agreed with said broker

that he should have of the first cash payment which he

might secure from any purchaser, all thereof over and

above the amount fixed by the plaintiff as such cash

payment; all of which was by the defendant promptly

reported to the plaintiff, and he made no objection

thereto.

IV.

That on April 25th, defendant reported to plaintiff

that he was unable to sell said claims for the prices

fixed by him, and plaintiff, on April 30th, 1900, author-

ized defendant to sell said claims for the following

prices and upon the following terms, to wit: |2,000 cash

down on each claim, and a balance of |23,000 on claim
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Number Five (5), and a balance of $28,000 on claim

Number Four (4), to be paid out of the proceeds de-

rived from working said claims.

V.

That defendant, upon receipt of said new offer, again

followed the said general custom, usage and practice

hereinbefore mentioned, and requests a broker to as-

sist in effecting a sale of said claims, and informed him

of the plaintiff's offer of April 30th, 1900, and agreed

with said broker that he should have as his commission,

in case he secured a purchaser and a sale was effected,

all of the first cash payment he might secure from the

purchaser, over and above the amount fixed by the plain-

tiff; and defendant instructed said broker to make the

deferred payments as much as possible over those fixed

by plaintiff.

VI.

That on May 4th, 1900, said broker secured as a pur-

chaser for said claims George H. Strout, at the follow-

ing prices, to wit: $3,750 cash down on each claim, and

a deferred payment of $35,000 on claim Number Four

(4), and a deferred payment of $30,000 on claim Num-

ber Five (5).

VII.

That on May 14th, 1900, defendant, with the knowl-

edge and consent of the plaintiff, consummated the sale,

delivered the necessary papers and received from said

George H. Strout the sum of $7,500 as the first cash pay-

ment on said claims, under said sale; and he immedi-

ately paid over to said broker the sum of $3,500 as his

commission, in accordance with the agreement with him

heretofore mentioned.
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VIII.

That no part of the said sum of |3,500 paid to said

broker was ever returned to defendant, nor did he ever

receive any part thereof, in any manner whatsoever,

either directly or indirectly; but the whole thereof was

paid to said broker in good faith, in accordance with the

general custom, usage and practice in such transactions,

and with the agreement made before he secured said

purchaser, as hereinbefore mentioned; that said broker

secured said purchaser and made him the cash price of

17,500, to which he agreed, without the knowledge, con-

nivance or collusion of the defendant; that defendant

was not acquainted with said purchaser before said

broker introduced him as a purchaser for said claims,

and defendant verily believes that he never would have

been able to effect the sale to said Strout, had it not

been for the assistance of said broker.

IX.

That on said 14th day of May, 1900, defendant made

a full, fair and complete report of the said sale, and of

the payment of the said sum of |3,500 to said broker

as and for his commission, and forwarded the same

with the contracts of sale and other papers to plaintiff,

and rendered unto him a full and complete account of

the receipts and disbursements in said transaction, show-

ing a balance of |3,770.70 due to plaintiff, which said

sum was forwarded by wire to plaintiff and was by him

received and accepted.

As a counterclaim to plaintiff's first cause of action,

defendant allesres:
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I.

That on the 14th day of May, 1900, at Seattle, Wasri-

ington, the defendant, at the special instance and re-

quest of the plaintiff, sold for him unto one George H.

Strout, that certain placer mining claim known as Num-

ber Five (5), below Discovery on Anvil Creek, Cape Nome

Mining District, District of Alaska, with a deferred pay-

ment due on the purchase price, amounting to |30,000;

and it was agTeed by and between plaintiff and defend-

ant, that defendant should have, and received for his ser-

vices in effecting said sale, 5 per cent of the purchase

price and all payments made thereon.

II.

That thereafter, to wit, during the months of Novem-

ber, and December, 1900, and June, 1901, said purchaser

paid to plaintiff certain sums to apply on said deferred

payments, due on the purchase price of said claims, as

follows: $5,000 on or about November 20th, 1900; |2,500,

on or about December 20th, 1900; and |1,250 on or about

June 15th, 1901; that defendant has demanded of and

from the plaintiff 5 per cent of each of said payments,

as his commission thereon, but plaintiff has failed and

refused to pay defendant the same or any part thereof,

and there is now due and owing to defendant from plain-

tiff, on the payment of November 20th, 1900, the sum

of $250, with interest thereon at the rate of 6 per cent

per annum from said date; on the payment of Decem-

ber 20th, 1900, the sum of |125, with interest thereon

at the rate of 6 per cent per annum from said date;

and on the payment of June 1st, 1901, the sum of |62.50,
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with interest thereon at the rate of 6 per cent per an-

num from said date.

Wherefore, defendant demands judgment in his favo.'

and against the plaintiff as follows:

First. That plaintiff have and recover nothing on

his first or second cause of action.

Second. That defendant have judginent against the

plaintiff, on his counterclaim to plaintiff's first cause

of action, for the sum of |250, with interest thereon at

the rate of G per cent per annum from November 20,

1900; and the sum of |125, with interest thereon at the

rate of 6 per cent per annum from December 20, 1900;

and the sum of |G2.50, with interest thereon at the rate

of 6 per cent per annum from June 15th, 1901.

Third. That defendant have and recover of and from

the plaintiff the costs and disbursements of this action.

W. V. KINEHART, Jr.

Attorney for Defendant.

United States of America,

District of Alaska. r
I, W.V. Rinehart, Jr., being duly sworn, on oath say:

I am the attorney for the defendant, named in the fore-

going answer and counterclaim; that I have read the

said answer and said counterclaim, know the contents

thereof, and I believe the facts therein set forth to be

true; that I make this affidavit and verification for the

reason that said defendant is not within the district

of Alaska, and is therefore not able to make the affi-

davit and verification.

W. V. RINEHART. Jr.
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Subscribed and sworn to before me this 27th day of

January, 1902. H. G. STEEL,

Clerk U. S. District Court, Alaska, Second Division.

By H. C. Gordon,

Deputy.

[Endorsed] : No. 569. In the United States District

Court, District of Alaska, Second Division. R. T. Lyng,

Plaintiff, vs. Eugene Chilberg, Defendant. Amended

Answer and Counterclaim. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska, Jan. 27, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk. W. V: Rinehart, Jr.,

Attorney for Defendant, Telephone Building, Nome,

Alaska.

Service of the within amended answer accepted and

copy thereof received this 27th day of Jany. 1902.

,

'

C. M. THULAND,
Attorney for Plaintiff.

In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

Plaintiff,

vs. > No. 569.

EUGENE CHILBERG,

Defendant,,

Amended Reply.

Comes now the plaintiff and replying to the defend

ant's amended answer and counterclaim filed herein de-

nies: '
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I.

Each and every allegation contained in paragraphs

2, 3, 4, 5, 6, 7, 8 and 9 of the "Further, Separate and Af-

firmative Defense" therein set up.

11.

Denies that there is due the defendant the respective

sums set up in paragraph two of defendant's counter-

claim therein contained with interest thereon from the

respective dates therein specified or any other sum or

sums as commission or otherwise, and denies that he

has failed to pay the defendant any part of the 5 per

cent commission which he stipulated and agTeed to pay.

And for a further reply plaintiff alleges:

That if any such general custom, usage and practice

existed among mining brokers at Seattle, Washington,

as alleged by defendant in paragraphs 3 and 5 of his

further separate and affirmative defense, it was and is

an illegal custom, usage and practice, contrary to pub-

lic policy, unknown to this plaintiff, and would directly

vary, alter and change the express terms and conditions

of the contract under which plaintiff employed the de-

fendant to sell said mining claims described in plaitiff's

complaint.

Wherefore, having fully replied, plaintiff prays for

judgment as in his complaint herein.

C. M. THULAND,
Attorney for Plaintiff.
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United States of America,"^
J..SS.

'

District of x\laska.
J

C. M. Tliuland, being first duly sworn, deposes ai"]

says: I am the attorney for the plaintiff in the above

entitled action; I have read the foregoing amended re-

ply, know the contents thereof and believe the same

to be true. I make this affidavit and verification be-

cause the plaintiff is not within the District of Alaska

and therefore not capable to make the same in person.

G. M. THULAND.

Subscribed and sworn to before me this 18th day of

October, 1902.

[Seal] F. E. FULLER,

Notary Public in and for the District of Alaska, Resid

ing at Nome.

It is hereby stipulated and agreed that the foregoing

amended reply may be filed and substituted in lieu of

the reply now on file in this cause.

Copy served this 18th day Oct. 1902.

C. M. THULAND,

;

Attorney for Plaintiff.

W. V. RINEHART, Jr.,

Attorney for Defendant.

[Endorsed] : No. 569. In the United States District;

Court for the District of Alaska, Second Division. K.

T. Lyng, Plaintiff, vs. Eugene Chilberg, Defendant.

Amended Reply. Filed in the Office of the Clerk of the

U. S. Dist Court, Alaska, Second Division, at Nome,



vs, R. T. Lyng. 19

Alaska, Oct. 20, 1902. Geo. V. Borclisenius, Clerk. By

H. A. Haagensen, Deputy Clerk. C. M. Tliuland, Atty.

for Plaintiff. H. A. H.

Ill tJie United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

EUGENE CHILBERG,

Plaintiff,

vs. \ No. 569.

Defendant,

Verdict for Plaintiff.

We, the jury, duly impaneled in the above-entitled

action, do hereby find a verdict in favor of the plaintiff

and against the defendant in the amount of |2,887.50

with interest thereon at the rate of six i)er cent per an-

num from May 14th, 1900.

Dated at Nome, this 20th day of March, A. D. 1903.

L. L. SAWYER,
Foreman.

[Endorsed] : No. 569. In the U. S. Dist. Court, Dist.

of Alaska, Second Division. Lyng vs. Chilberg. Ver-

dict. Filed in the Office of the Clerk of the U. S. Dist.

Court, Alaska, Second Division, at Nome, Alaska, Mar.

20, 1903. Geo. V. Borchsenius, Clerk. By H. A. Haa

gensen, Deputy Clerk. 7-200. H. A. H.
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In the United States District Court for the District of Alaska,

Second Division.

Term Minutes, Special September, 1902, Term begun

and held in the Town of Nome, in said District and

Division, September 15, 1902. Saturday, March 28,

1903, 9:30 A. M. Present, Hon. ALFRED S.

MOORE, Judge.

Now upon the convening of court, the following pro-

ceedings were had:

LYNG,

:No. 569.vs.

CHILBERG. L

Minute Order.

Motion of defendant for new trial. Also motion for

judgment notwithstanding the verdict. Argued by W.

V. Rinehart, Jr., for the motion, and C. M. Thuland,

contra.

After argument by counsel, both the above motions

were overruled by the Court, and exceptions granted

defendant in both cases. Upon motion^ the judgment

was entered in favor of plaintiff and thirty days allowed

defendant within which to file a bill of exceptions.
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In the United States District Court for the District of Alaska,

Second Division.

Vx. T. LYNG, '^

Plaintiff,

vs. )>No. 569.

EUGENE CHILBERG,

Defendanit,

Judgment.

This cause came on regularly to be tried on the 19th

day of March, 1903, plaintiff appearing by C. M. Thuland,

Esq., his attorney, and defendant appearing by W, V.

Einehart, Jr., his attorney. A jury of twelve persons

was regularly impaneled and sworn to try said action.

The deposition of the plaintiff was thereupon read to

the jury, whereupon the defendant introduced his own

deposition and the depositions of various witnesses, as

well as oral testimony. After all the testimony and

evidence had been introduced by the plaintiff and the

defendant, and the parties had rested, the counsel for

plaintiff' moved the Court to instruct the jury to return

a verdict in favor of the plaintiff and against the de-

fendant for the sum o? |2,887.50 with interest thereon

at the rate of six per cent per annum from May 14th,

1900, which said motion the Court granted after listen-

ing to the arguments of the respective counsels. There-

upon the jury, under the instruction of the Court, after
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selecting their foreman, delivered to the Court their ver-

dict, signed bv the foreman, in favor of the plaintiff and

against the defendant in the sum of two thousand eight

hundred eighty-seven dollars and fifty cents, with in-

terest thereon from May 14th, 1900, at the rate of six

per cent per annum, and the defendant's motion ¥or a

new trial having been denied, and the Court being well

and sufficiently advised in the premises,

It is now, therefore, by virtue of the law and by rea-

son of the premises aforesaid, ordered, adjudged and

decreed that the plaintiff, E. T. Lyng, do have and re-

cover from the defendant, Eugene Chilberg, the sum of

12,887.50, with interest thereon from May 14th, 1900, at

the rate of six per cent per annum, amounting at the

date hereof to |497.09, aggregating $3,384.59, togetlur

with plaintiff's costs and disbursements incurred in this

action to be taxed by the clerk of the court.

Done in open court this 30th day of March, 1903.

ALFRED S. MOORE,

Judge.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R. T.

Lyng, Plaintiff, vs. Eugene Chilberg, Defendant. Judg-

ment. Filed in the Office of the Clerk of the U. S. DisL

Court, Alaska, Second Division, at Nome, Alaska, Mar.

31, 1903. Geo. V. Borchsenius, Clerk. By H. A. Haa-

gensen, Deputy Clerk. Ent. J. D., page 157. 7-245.

H. A. H.
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In the United States District Court for the District of AlasJca,

Second Division.

R. T. LYNG,
Plaintife,

/

vs. \ No. 569.

EUGENE CHILBERG,

Defendant.

Stipulation Extending Time to File Bill of Exceptions.

It is hereby stipulated and agreed, that the defendant

may have ten days additional time within which to file

his bill of exception in the above-entitled action.

O. M. THULAND,
Attorney for Plaintiff.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, vs. Eugene Ghilberg. Stipulation Allowing

Time to File Bill of Exceptions. Filed in the Oflftce

of the Clerk of the U. S. Dist. Court, Alaska, Second Di-

vision, at Nome, Alaska, Apr. 25, 1903. Geo. V. Borch-

senius, Clerk. By H. A. Haagensen, Deputy Clerk. W.

V. Rinehart, Jr., Atty. for Deft. H. A. H.
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In the United States District Court for the District of Alaska^

Second Division.

II. T. LING,

vs.

EUGENE OHILBERG,

Plaintiff,

Defendant.

No. 569.

Stipulation.

It is hereby stipulated and agreed by and between the

parties hereto by their respective attorneys that the

plaintiff shall have until the 26th day of May, 1903, in

which to serve and file his proposed amendments to de-

fendant's proposed bill of exceptions now on file.

Dated at Nome, Alaska, May 11, 1903.

C. M. THULAND,
Attorney for Plaintiff.

W. V. RINEHART, Jr.,

Attorney for Defendant.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lync:, Plaintiff, vs. Eugene Chilberg, Defendant.

Stipulation. Filed in the Office of the Clerk of the U.

S. Dist. Court, Alaska, Second Division, at Nome, Alas-

ka, May 11, 1903. Geo. V. Borchsenius, Clerk. By H.

A. Haagensen, Deputy Clerk. C. M. Thuland, Atty. for

Plaintiff. H. A. H.
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In the United States District Court for the District of Alaslca,

Second Division.

R. T. LYNG,

vs.

EUGENE OHILBERG,

Plaintiff,

Xo. 569.

Defendant.

Order Extending Time to File Bill of Exceptions.

Upon motion of defendant's attorney, it is hereby or-

dered and considered that the time within which the

defendant may prepare, serve and file his bill of excep-

tions in the above-entitled action be, and it is hereby

extended and enlarged to and including the 7th day of

May, 1903.

Done in open court, this 25th day of May, 1903.

ALFRED S. MOORE,

Judge of the Above-entitled Court.

[Endorsed]: No. 569. In the United States District

Court for the District of Alaska, 2d Division. R. T.

Lyng vs. Eugene Chilberg. Order Extending Time to

File Bill of Exceptions. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska, Apr, 25, 1903. Geo. V. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. W. V.

Rinehart, Jr., Atty. for Deft. H. A. H. 7-325.
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In the United States District Court for the District of Alasl-a

Second Division.

R. T. LYNG,

Plaintiff,

vs. ) No. 569.

EUGENE OHILBERG,

Defendant.

Order Continuing Settlement of Bill of Exceptions, etc.

It appearing to the Court that a stipulation has been

heretofore filed herein, signed by the counsel for plain-

tiff, agreeing that the time within which defendant may

prepare, serve and file his bill of exceptions herein

should be enlarged and extended to and including the

7th day of May, 1903; and that the Court has hereto-

fore made am order extending and enlarging said time

to said date; and it further appearing to the Court that

the defendant has this day filed his proposed bill of

exceptions with the clerk of this court, and this being

the last day of the present special term of this court,

and the plaintiff being entitled to time within which

to prepare and file any amendments he may see fit to

said defendant's bill of exceptions, and it being impos-

sible to hear and settle the bill of exceptions in said

cause at this present term of court.

Now, therefore, it is hereby ordered that the bill of

exceptions herein may be settled at the next term of

court to be opened on the 4th day of May, 1903, at

Nome, Alaska, and the setting of said bill of exceptions
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is hereby set for May the 23d, 1903, or as soon there-

after as counsel can be heard during said next term of

court.

Done in open court this 2d day of May, 1903.

ALFRED S. MOORE.

Judge of Above-entitled Court.

[Endorsed] : No. 569. U. S. District Court, District

of Alaska, Second Division. R. T. Lyng, Pltff., vs.

Eugene Chilberg, Deft. Order Continuing Settlement

of Bill of Exceptions until Next Term of Court and Set-

ting Hearing for May 23d, 1903. Filed in the Oflflce of

the Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska, May 2, 1903. Geo. V. Borch-

senius. Clerk. By H. A. Haagensen, Deputy Clerk. W.

V. Rinehart, Jr., Atty. for Deft. H. A. H. 7-342.

In the United States District Court for tJic District of Alasl-a,

Second Division.

R. T. LYNG,

vs.

EUGENE CHILBERG,

Plaintiif,

No. 569.

Defendant.

Bill of Exceptions.

(Prepared and Filed by Defendant.)

Be it remembered, that on the 19th day of March, A.

D. 1903, at a stated term of the above-entitled court,

begun and holden at the city of Nome, District of Alas-

ka, before the Honorable Alfred S. Moore, District
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Judge, this action came on regularly for trial, C. M.

Thuland, Esq., appearing as counsel for plaintiff, and

W. V. Rinehart, Jr., appearing as counsel for defend-

ant; a jury was duly impaneled, and thereupon the fol-

lowing proceedings were had and testimony taken.

Deposition of R. T. LYNG, taken on the 26th day of

September, 1902, was read in evidence as follows:

Direct Examination.

(By C. M. THULAND, Esq.)

My name is R. T. Lyng; I am the plaintiff in this ac-

tion; I expect to leave Nome in a few days to be gone

until about the first boat next season—next year.

In the year 1900, J. A. Dexter was the owner of placer

Claim No. 4 below Discovery on Anvil Creek, Cape Nome

Mining District, and I myself was the owner of Claim

No. 5 below, on said creek.

During the year 1900, I entered into negotiations

with the defendant Eugene Chilberg for the sale of said

claims; in January, 1900, I was in Seattle and met Mr.

Chilberg for the first time, and left with him some

papers concerning these claims, which were to be given

to a Mr. Whittelsey, in case a sale was brought about

by him; and in case Mr. Whittelsey did not make a sale

within a certain time, Mr. Chilberg was to return the

papers to me. The time expired and Mr. Chilberg

wrote in a letter, or said verbally before I left Seattle,

that he might be able to sell the claims for me if Mr.

Whittelsey failed to; the understanding between myself

and Mr. Chilberg before I left Seattle for San Fran-
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(Testimony of R. T. Lyng.)

Cisco, was just what I have stated, nothing else ver-

bally. The balance of the transaction all took place by

correspondence.

I was residing at San Francisco that winter; after I

returned to San Francisco, the first time I heard from

Mr. Chilberg was by letter received through the mail,

dated April 25th, 1900.

(Letter offered in evidence and marked Exhibit No. 1.)

Plaintiff's Exhibit No. 1.

Seattle, Wash., April 25th, 1900.

Mr. R. T. Lyng, Room 14, Mills Bldg., San Francisco, Cal.

Dear Mr. Lyng: Yesterday Mr. Whittelsey informed

me to return the papers to you, which I herewith en-

close. He stated that his Montana people did not give

him an answ^er relative to taking hold of the claims.

He then figured with some people residing here in

Seattle but they have done nothing, so he requested me

to return the papers to you. I have been talking with

Mr. S. E. King, a mining broker, who came down from

Golovin Bay last summer and who has been in that coun-

try for the last two years. He Avired to his partner in

New York City and he received the following telegram

to-day. "Send full report on Anvil claims. Will owners

lease and bond until Sep. 15th, |2,000 down |8,000 work-

ing capital." I informed Mr. King that I would write

you to-day in regard to this, and as soon as I heard from

you I would let Mr. King know your decision. I tol.l

Mr. King that I did not think that you would dispose of
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(Testimony of R. T. Lyng.)

the claims on those terms, but I would inform you of

his offer and as soon as I heard from you, he could wii'o

to his New York partner your decision. There has been

no large sales for mining claims made here, but I notice

in the paper this morning that a sale was made yester-

day. I herewith enclose a clipping from the newspaper,]

which might be of interest to you. I had a talk with!

]Mr. C. P. Dam the other day and he informed me that;

he passed Mr. Lindblom, en route to Nome, at Nuskagakj

River, which runs to Bristol Bay. Mr. Dam told mC'

that Mr. Lindblom was making very good time and he

brought no letters from Mr. Lindblom. Mr. Linderberg

arrived here the early part of this week and expects to

leave for San Francisco about Sunday or Monday. The

people who are going to Cape Nome are just beginning

to arrive here from the East and business here is very

lively. With kindest regards from father and myself,

I remain,

Yours sincerely,

EUGENE CHILBERG.

I replied to that letter by a letter sent through- the

mails dated "San Fran., 4/30, 1900."

(Letter offered in evidence, marked Exhibit 2.)

Plaintiff's Exhibit No. 2.

San Fran., 4/30, 1900.

My dear Mr. Chilberg: Yours of the 25th inst. came to

hand, also enclosed papers, and I thank you very much

for your attention in the matter. Regarding the offer
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through Mr. King will say that we will take |2,000.00

cash on each claim and balance of |23,000.00 and |28,-

000.00 respectively by Sept. 15th, the claims to be

worked by the buyers the whole season or until Sept.

15th, the owners to get one-half or will take one-third of

all gold taken out up to that time. If you can bring this

deal through let me know and will give you 5 per cent,

com.

Trusting to hear from you favorably on this proposi-

tion with kind regards to your father and self, I am.

Yours truly,

R. T. LYNG.

The next communication that passed between me and

Mr. Chilberg, relative to the sale of these two proper-

ties was a telegram dated May 4th, from Mr. Chilberg to

me, received by the Postal Telegraph Company deli\-

ered to me at San Francisco.

(Telegram offered in evidence, marked Exhibit No. 3.)

Plaintiff's Exhibit No. 3.

Seattle, Wash., May 4, 1900.

To R. T. Lyng, Rm, 14, Mills Bldg., San Francisco.

Can place four and five below Discovery on Anvil as

per your letter April thirtieth within five days. Mail

me immediately all documents with power of attorney

to make transfers. Quitclaim deeds will have to placed
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in escrow bank here. You get half gold taken out in-

stead one-third. Answer.

EUGENE CHILBERG.

3:45 P. :\[.

In answer to that telegram I wrote to Mr. Chilberg

a letter dated May 5th, 1900.

(Letter offered in evidence, marked Exhibit No. 4.)

Plaintiff's Exhibit No. 4.

San Fran., May 5th, 1900.

My dear Mr. Chilberg: Reed, the wire from you last

eve., and wired you answer same time. Hope you have

responsible parties to deal with. Send enclosed mv

power of Attny. covering all and anything you may have ^

to do in connection with both claims, kindly have the

agreement drawn according to terms of my letter of

April 30th, viz: |2,000 cash now on each claim and bal-

ance of 128,000—for No. 4 and §23,000—for No. 5 not

later than Sept 15th, 1900, we to receive half of all gold

taken out up to time of final payment, and stipulate

that both claims must be worked in the best possible

manner every day from as soon as possible after arrival

of parties at Nome, until the final payment has been

made, also that the claims must not be held responsible

for any debts incurred by parties in this agreement.

Kindly send me copy of agreements and when you re-

ceive the money take out your com. Kindest regards.

Yours,

R. T. LYNG.
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The next communication was a telegram from Mr.

Cliilberg received by me by the Postal TelegTaph Com-

pany at San Francisco.

(Telegram offered in evidence and marked Exhibit No.

5.) )
. .. .... :

Plaintiff's Exhibit No. 5.

Seattle, Waslin., May 7th, 1900.

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Purchaser will pay you all net proceeds this year not

to exceed total amount to be paid and if insufficient to

cancel obligation will pay you net proceeds season of

nineteen hundred one until all paid and whether or not

taken from ground will pay all on or before September

nineteen hundred one. This offer final. Answer quick.

Firm of purchasers principal rated over million dollars.

EUGENE OHILBERG.

10:25 p. m.

The next is a telegram from Mr. Chilberg; and the

footnote in pencil is my answer to this telegram.

(TelegTam and footnote offered in evidence and

marked Exhibit No. 6.)

Plaintiff's Exhibit No. 6.

Seattle, Wash., May 7, 1900.

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Cash payment alright. Purchaser wants balance pay-

able Sept. fifteenth if net proceeds then amount to bal-
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ance, and agrees to work claims entire season. Other-

wise wants to give you entire net proceeds for this sea-

son's work to apply on account, and balance to be pay-

able September lifteenth 1901. Purchaser retains option

to cancel contract September fifteenth next giving yon

half gross proceeds of work. Purchaser every way re-

liable. Answer making counter offer if not acceptable

They must have time to come out and get money if it

don't come out of claims this season.

EUGENE CHILBERG,

1:15 P. M.

(Footnote in pencil.)

Make balance payable Sept. 15th 1900 let proceeds

this season apply on account will give parties time to

come out to get money but must make up their minds

by Sept 15th, 1900—or make best terms possible—do

not tie claims up beyond 1900.

The next telegram was dated Seattle, May 8th, 1900

from Eugene Chilberg to R. T. Lyng.

(Telegram offered in evidence and marked Exhibit

No. 7.)

Plaintiff's Exhibit No. 7.

Seattle, Wn., May 8th, 1900.

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Will close deal immediately, but must have original

location notices and all papers proving your title. Pur-

chaser insists on seeing papers before money is turned

over. Purchaser's attorney requires new power attor-
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ney duly acknowledged before notary, and bearing cer-

tificate clerk of court certifying party is notary on date

of signing. Both claims sold. You are to have sixty-

five thousand out of ground, besides cash as per your

letter. Rush all papers.

EUGENE CHILBERG,

4:53 P. M.

The next telegram, dated Seattle May 9th, 1900, from

Eugene Chilberg to R. T. Lyng.

(Telegram offered in evidence and marked Exhibit

No. 8.)

Plaintiff's Exhibit No. 8.

Seattle, Wash., May 9th, '00

R. T. Lyng, Room 14, Mills Bldg., San Francisco.

Wire owner number four, mail me location notice.

Send deed number four to me. If you don't own four

must have power attorney from him.

EUGENE CHILBERG,

10:50 A. M.

The next was a letter, dated May 9th, 1900, from R.

T. Lyng to Eugene Chilberg.

(Letter offered in evidence and marked Exhibit No. 9.)

Plaintiff's Exhibit No. 9.

San Fran., May 9, 1900—12:15 P. M.

Mr. Eugene Chilberg,

My dear sir: Since telegram last night have found

J. A. Dexter the owner of No. 4 and enclose herewith
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his P/A with mine, and hope this time that everything

may be satisfactory. Also enclose my location notice

for No, 5, this was made Sept. 22nd '98 by the recorder

of the district on a legal P. of A. and as I came on the

ground shortly after and before anyone else I relocated

it in my own hand and had same recorded as per en-

closed, and there has never been any question as to

the legality of this location, it is one of the very few

claims in the district that has never been jumped, the

same may be applied to No. 4. Dexter's location notice

cannot be sent you, as all of his notices and papers ap-

pertaining to that country are in the safe of the Alaska

Commercial Co. at Nome, Alaska, however we all know

that his location his bona fide and is a matter of record,

anyone who has been in that country knows that Dex-

ter is the owner of No. 4 and the writer of No. 5 below

and titles to either have never been disputed and never

will. Lindeberg is in your city now and you can bring

him up before your people and he can testify to any

thing that I have said, as being correct. Tbis is all t\ e

can do in the matter, and should the parties in questioa

not be satisfied, well then all you can do is to call it off,

we shall have no trouble selling after we get on the

ground and I dare say, on better terms. We leave about

the 16th inst. so please make the remittance as soon as

possible as we want the cash payment here before leav-

ing.

Kindest regards to Father and self.

Yours,

R. T. LYNG.
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Send us copy of all papers and return my location

notice.
i

4 ends.

The next telegram was dated May 12th, 1900, from

Eugene Chilberg.

(Telegram offered in evidence and marked Exhibit

No. 10.)

Plaintiff's Exhibit No. 10.

Seattle, Wn., May 12th, '00.

R. T. Lyng and J. A. Dexter, Room 14, Mills Bldg., San

Francisco.

Can I covenant with purchasers that assessment Work

last year was performed, and that you have not alien-

ated claims four and five, or any part thereof, covered

by powers attorney? Each w^ire answer separately.

Hurry.

EUGENE CHILBERG.

,
11 A. M.

My answer to that telegram was, "All right, yes,

everything is O, K., can covenant title," practically that,

that was the answer; I answered in the aflflrmative.

The next telegi'am offered was dated May 14th, 1900,

from Eugene Chilberg to R. T. Lyng.

(Telegram offered in evidence and marked Exhibit

No. 11.)
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Plaintiff's Exhibit No. 11.

Seattle, Wn. May 14th, 1900.

R. T. Lyng, Room 11 Mills Bldg., San Francisco, Calif.

Deal consumated wiring money to-day Crocker Wool-

worth. Where shall I address papers?

EUGEXE CHILBERG.

4:12 P. M.

The next offer was a letter dated "Seattle, Wash., May

14, 1900, from Eugene Chilberg to R. T. Lyngj with state-

ment and bills.

(Letters, statements and bills offered in evidence and

marked Exhibit No. 12.)

Plaintiff's Exhibit No. 12.

Seattle, Wash., May 11, 1900.

Mr. R. T. Lyng, Room 14, Mills Building, San Francisco,

Cal.

Dear Sir: I have to-day wired you through the Crock-

er-Woolworth National Bank §3,770.70 covering amount

accruing to you from sale of Nos. 4 and 5 Below on Anvil

Creek as consummated by me. You will note that t\w

total cash consideration reads |7,500.00, |3,500 of this

was a confidential commission to parties who brought

the trade about, and it is important that nothing be said

about it so it can reach Mr. Strout in Alaska or Mr.

Fleitmann in New York.

If it should become public, it would probably spoil

the balance of the trade. As this sort of a scheme was
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one on which I succeeded in raising the price to come

out of the ground |7,000.00 on each claim so I think you

should be very well pleased with the whole trade.

Mr. Fleitmann of New York for whom INIr. Strout is

acting is several times over a millionaire, and able and

willing to work the claims out if they show prospects,

if it requires |100,000.00 to do it, and from what I can

learn these will be costly mines to work. It has been

hard work to keep the sale open until the last papers ar-

rived, and the "Knockers" almost spoiled it twice.

I hope you will be satisfied with the trade, and will

expect the balance of my commission as the money is

paid over to you.

You will note that the quit-claim deeds are placed in

escrow with the Alaska Banking and Safe Deposit Co.,

of Nome, who are the correspondents of our bank here,

which I trust will be satisfactory to you. You will note

also that I have provided that you receive one-half of all

the gold taken out instead of one third if they do not

complete the purchase. I have used every endeavor to

promote your interest in this matter, and feel highly

gratified that it is consumated. I trust that you will

observe the caution I have requested as to the |3,500.00

as it would seriously harm friends of mine, and be detri-

mjsntal to your chance of completing the deal.

Enclosed find agreements, also location notice of your

No. 4 which I return to you as requested. I also enclose

the first Power of Attorney, which you sent me, and

which was not used.
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With kindest regards, I remain,

Very truly yours,

EUGENE CHILBERG.

(Statement Enclosed.)

Seattle, Wash., May 14, 1900.

Eugene Chilberg in Account with R. T. Lyng:

To cash sales No. 4 and 5 Below on

Anvil, 14000.00

Or.

Commission 5% of |4,000.00 | 200.00

Telegrams, 14.30

Gorham & Gorham (papers) 15.00

Cash telegraphed, 3770.70. .|4000.00

(Bills enclosed.)

Office of Gorham & Gorham, Attorneys at Law.

Seattle, Wn., May 12, 1900.

R. T. Lyng to Gorham & Gorham.

To drawing contract sale No. 5 Below on Aiivil

110—1— ^5.00

Drawins: deed same 2 . 50'&

$7.50

Reed. Payt.

(Signed) GORHAM & GORHAM.
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Office of Gorham & Gorham, Attorneys at Law

Seattle, Wn., May 12, 1900.

J. A. Dexter, to Gorham & Gorham:

To drawing contract sale No. 4 Below on Anvil

|10—i— 15.00

To drawing deed same 2 . 50

17.50

Reed. Payt.,

(Signed) GORHAM & GORHAM.

Mr. Lyng further testifies: After the receipt of these

telegrams and letters, I received from Mr. Ohilberg on

account of the sale of these two claims |4,000 less five

per cent commission, and expense charges, through the

Crocker-Woolworth Bank, San Francisco. Mr. Chilberg

has not accounted to me for any further or other sum

of money. I never entered intO' any other contract, ex-

cept the contract as it shows in my correspondence and

telegrams with Mr. Chilberg, relative to the sale of these

claims, or his commission; and I never sent any other or

different instructions.

Q. (By Mr. THULAND.) I will ask you to state, Mr.

Lyng, if you know of any custom prevailing among min-

ing brokers in Seattle, Washington—any usage or cus-

tom—to the effect that mining brokers retain any sur-

plus received in effecting a sale, over and above the price

fixed by the owner of the property?

A. I do not.
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Q. (By air. THULAND.) I will ask you, Mr. Lyng,

to state whether or not the defendant, at any time

prior to May 14th, 1900, informed you of the existence

of any such custom or usage?

A. No, sir, he did not.

Mr. Lyng further testifies : I have demanded of the de-

fendant a settlement and accounting for the sum re-

ceived by him from Mr. Strout, the purchaser, in excess

of |4,000 and no accounting or settlement has been made

and Mr. Chilberg has paid me nothing on account of said

excess either on No. 4 or No. 5.

Mr. John A. Dexter has assigned to me his claim for

the money due on No. 4, and has given this written

transfer. i

(Assignment offered in evidence and marked Exhibit

No. 13.)

Plaintiff's Exhibit No. 13.

Nome, Alaska, October 7th, 1901.

For Value received I hereby sell, assign, transfer an i

set over to R. T. Lyng all my right, title and interest in ^

and to a certain claim against Eugene Chilberg for the

sum of |1,750 retained by him and not accounted for

while the said Eugene Chilberg acted as my Attorney in

fact out of the proceeds of sale of placer mining claim

No. 4 below Discovery on Anvil Creek, a tributary of

Snake River, in the Cape Nome Mining District, District

of Alaska? A

JOHN A. DEXTER. ^
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Q. (By Mr. THULAND.) Mr. Lyng, how much is

there due you from Mr. Chilberg on account of the sale

of these properties?

A, Three thousand five hundred dollars—less com-

mission of five per cent on that amount.

Q. Have you ever received any further payment on

account of the sale of these properties from Mr. Strout?

A. I have. I received $8,750( on each claim from Mr.

Strout.

Q, What part of that, if any, has been paid to Mr.

Chilberg?

A. Eight thousand seven hundred and fifty dollars

was paid to Mr. Chilberg as being due John A. Dexter;

and that amount less five per cent commission was paid

by Mr. Chilberg td Mr. Dexter.

Cross-examination.

Q. (By Mr. RINEHART.) Mr. Lyng, at the time this

negotiation was pending between you and Mr. Chilberg,

after the correspondence which initiated the negotia-

tions, didn't you consider Mr. Chilberg was authorized

to sell these claims for a cash payment of |2,000 on

each?

A. That he was authorized to do so? Yes.

Q. If Mr. Chilberg had sold these claims for nothing

more than the |2,000 cash payments, and the deferred

payments to be made as per your letter, would you have

made any objection?
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Mr. THULAND.—We object to that as entirely im-

material and incompetent and calling for a conclusion

based upon a hypothesis.

By the COURT.—The objection is sustained.

Mr. EINEHART.—We take an exception.

By the COURT.—Exception allowed.

Q. (By Mr. RINEHART.) You knew that Mr. Eu-

gene Chilberg at that time was working in the bank

with his father, didn't you, the Scandinavian-American

Bank, at Seattle, Washington? A. Yes, sir.

Q. You knew that Mr. Eugene Chilberg was not in

the brokerage and mining sale business, didn't you?

A. No, I didn't know. I didn't know what he was

doing. Mr. Chilberg offered to me, when he heard I had

claims for sale, that he might do something with them,

and that was what led me to think that he was doing

maybe something of that kind.

Q. You knew however, that he was working in the

bank with his father, you say?

A. Yes, yes, of course.

Q. As a matter of fact, Mr. Lyng, when you sent

those papers, and had these communications with Mr.

Chilberg, didn't you expect that he would do just as any

other ordinary person would do in selling mining

claims?

Mr. THULAND.—We object to the question as imma-

terial and incompetent, and calling for a conclusion, and

does not effect any of the issues.
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By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

By the COURT.—Exception allowed.

Q. Would you not have been satisfied, and didn't you

expect him to use ordinary measures and methods in

selling this property for you?

A. I would expect him to sell it according to agree-

meut, yes.

Q. And to use his best endeavors to see that a sale

took place?

A. According toi agreement, yes.

Q. You were in somewhat of a hurry to have this

matter closed up, and urged Mr. Chilberg in your letters

and telegTams to close it up if possible by a certain

date?

Mr. THULAND.—I object to that because it is imma-

terial and incompetent. The letters speak for them-

selves.

By the COURT.—Objection sustaned.

Mr. RINEHART.—We save an exception.

By the COURT.—Exception allowed.

Q. You have never paid Mr. Chilberg five per cent

commission on the |8,750 paid you by Mr. Strout?

A. No, sir.

Q. Mr. Chilberg is entitled then to a credit of five

per cent on that amount. A. Yes.

This constitutes plaintiff's evidence, and he thereupon

rests his case.
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The defendant moves the Court to direct the jury to

return a verdict in his favor and against the plaintiff for

the sum of four hundi'ed and thirty-seven and 50/100

dollars (|437.50) upon the evidence of the plaintiff, for

the reason that is appears from said evidence that the

plaintiff authorized the defendant to sell the mining

claims mentioned therein, and agreed to accept and re-

ceive therefore 14,000 cash and |51,000 deferred pay-

ments, and to allow and pay defendant five per ceur

commission on all payments for making the sale;

that defendant sold the claims for |14,000 more

than the plaintiff asked, and accounted to him for

|4,000 cash payment; the plaintiff admits fur-

ther payments from the purchaser on account amount-

ing to |8,750, which entitles the defendant to his 5 per

cent commission thereon amounting to the sum of

1437.50.

After argument of counsel, the Court denies said mo-

tion, to which said ruling defendant excepts, and the

exception is allowed.

Thereupon defendant's counsel reads in evidence the

written deposition of defendant, taken before J. W. Al-

bright, a notary public in and for the District of

Alaska, on the 18th day of October 1902, wherein de-

fendant testifies as follows:
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Mr. OHILBERG.—My name is Eugene Cliilberg; my

residence is in Seattle, Wasliington; I was employed in

the Scandinavian-American Bank at that place, when

this transaction transpired; my present occupation here

is treasurer of the Pioneer Mining Company.

ji<
I expect to leave the city of Nome and the District of

Alaska in a few days, and do not expect to return until

June, 1903.

I w^as instrumental ini effecting a sale of claims Four

and Five below on Anvil, during the year 1900 for Mr.

R. T. Lyng, the owner of No. 5 and Mr. J. A. Dexter, the

owner of No. 4. In the early part of January, 1900, Mr.

Lyng was in Seattle, and I met him there, he stated to

me that he had given an option to W. H. Whittelsey on

these claims for a consideration of |55,000 and he de-

sired me to hold the papers until Mr. Whittelsey could

take them up ; I held the papers for some time and Mr.

Whittelsey failed to dispose of the claims. I knew that

Mr. Lyng was anxious to dispose of the claims, so 1

asked Mr. S. E. King, mining broker, who had an office

in the Olympic Block, Seattle, if he could find a pur-

chaser for the claims; he telegraphed his broker in New

York to ascertain if he could dispose of them; the New

York man telegraphed an offer, and I wrote to Mr. Lyng

the letter which is attached to Mr. Lyng's deposition and

marked Exhibit No. 1 wherein Mr. King's offer was com-

municated. '
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Tlie next thing I heard from Mr. Lyng after writing

him that letter, was the letter from him dated April

30th, 1900, which is attached to Mr. Lyng's deposition

and marked Exhibit No. 2. I showed this letter to Mr.

King; he tried to make a sale upon the basis of the

terms mentioned therein, but did not succeed. I then

spoke to Mr. J. E. Chilberg, Mr. William M. Calhoun, and

others who are in the brokerage business, and asked

them if they could find a purchaser for these claims. I

informed them that I would have to have |2,000 cash

down on each claim and the balance $23,000 and |28,000

in deferred payments. Mr. J. E. Chilberg said he could

find a purchaser, provided he could be paid for his

trouble in securing a purchaser.

I told him I could not pay him any commission, and he

would have to make his commission out of the pur-

chaser; and I agreed with him that he could liave all

he could get over and above the |4,000 cash payment

fixed by Mr. Lyng's letter of April 30th, 1900; I also

asked him to make the deferred payments as much more

as possible.

Mr. J. E. Chilberg brought to me an introduced Mr.

George H. Strout as a purchaser for the claims, and

stated that he had made the price $7,500 cash down, and

164,000 deferred payments; I did not know Mr. Strout

before this introduction, but after that I carried on all

the negotiations with him, communicating all the while

with Mr. Lyng by wire as to arranging details. Mr.

Strout agreed to the prices made by J. E. Chilberg, but
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lie wanted different terms on the deferred payments,

and those I arranged by wire with Mr. Lyng.

(All the foregoing testimony beginning with the words

"I then spoke to Mr. J. E. Chilberg" was admitted over

the objections of the plaintiff to the various questions

calling therefor, on the ground that it was incompetent,

irrelevant and immaterial, the conversation not held in

presence of plaintiff, and not binding on plaintiff, de-

fendant not having show^n any authority to bind plain-

tiff to pay any commission or brokerage to J. E. Chilberg

or any other person. Plaintiff took and Court allowed

exceptions to the overruling of said objections.)

Mr. Eugene Chilberg (continuing): My first wire to

Mr. Lyng is attached to Mr. Lyng's deposition marked

Exhibit No. 3, and in reply to that I received a telegram

from Mr. Lyng dated May 4, '00.

(Telegram offered in evidence, marked Defendant's

Exhibit "A.-')

Defendant's Exhibit "A."

San Francisco, Calif., May 4, 1900.

Eugene Chilberg, Scandinavian-American Bank, Seattle.

Papers follow to-morrow close soon as you can we

leave about fifteenth.

R. T. LYNG,

8:18 A. M. May 5.

I next received the letter from Mr. Lyng which is

marked Plaintiff's Exhibit No. 4, enclosing his power

of attorney to go ahead and complete the sale.
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The telegrams marked Plaintiff's Exhibits 5 and (>

were sent by me on May 7th, 1900, and in reply to them

I received two telegrams from Mr. Lyng.

(Telegrams offered in evidence and marked Defend-

ant's Exhibits "B" and "C")

Defendant's Exhibit "B."

San Francisco, May 7th, 1900.

Eugene Chilberg, Scandinavian-American Bank, Seattle.

Make balance payable Sept. fifteenth nineteen hun-

dred. Let proceeds this season apply on account. Give

parties time to come out to get mioney. Make best

terms possible. Do not tie up claims beyond this year.

R. T. LYNG.

2:46 P.

Defendant's Exhibit "C."

San Francisco, May 8, 1900.

Eugene Chilberg, Scandinavian-American Bank, Seattle.

If you cannot get better terms close per your latest.

R. T. LYNG.

1:20 A.

The next communication from Mr. L}Tig, was a tele-

gram dated May 8.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "D.")
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Defendant's Exhibit "D."

San Francisco, May 8.

Eugene Chilberg, Scand. Am. Bank, Seattle.

Will send papers to-morrow duly acknowledged. May

not be able to get location notice of number four as

owner is east but will guarantee all right.

R. T. LYNG.
5:45 P. M.

Plaintiff's Exhibit No. 8 was my next communication,

and in reply to that I received a telegram from Mr.

Lyng dated May 9th.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "E.")

Defendant's Exhibit "E."

San Francisco, Oal. May 9.

Eugene Ohilberg, Scand.-Am. Bank, Seattle.

Sent necessary papers today all required Dexter's

Power of Attorney included.

R. T. LYNG.

1:40 P.

I also received Mr. Lyng's letter dated May 9, 1900

—

12:15 P. M., which is marked Plaintiff's Exhibit No. 9—
relating to his wire of the previous night.

Plaintiff's Exhibit No. 10, was my next communica-

tion, and in reply to that I received a telegram from

Mr, Lyng dated May 12.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "F.")
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Defendant's Exhibit "F."

{San Francisco, May 12, 1900.

To Eugene Chilberg, Scand.-Am. Bank, Seattle.

Guarantee both claims clear assessment work done.

Dexter not here.

R. T. LYNG.

Plaintiff's Exhibit No. 11, was my next communica-

tion, and in reply to that I received a telegram from

Mr. Lyng dated May 14th.

(Telegram offered in evidence and marked Defend-

ant's Exhibit "G.")

) Defendant's Exhibit "G."

San Francisco, Calif., May 11, 1900.

Eugene Chilberg, Scand. Am. Bank, Seattle, Wn.

Send papers here to arrive not later than Friday

otherwise to Nome.

R. T. LYNG.

6:01 P. M.

I sent to Mr. Lyng the letter marked Plaintiff's Ex-

hibit No. 12 together with the inclosures mentioned. I

paid out all the expenses charged in the statement and

retained the 5 per cent commission of |4,000, and tele-

graphed to Mr. Lyng, through the Crocker-Woolworth

National Bank of San Francisco, the sum of |3,770.70;

the balance of the money paid by Mr. Strout—13,500

—

I paid to Mr. J. E. Chilberg as brokerage for securing

the purchaser, and took his receipt therefor.

(The above testimony beginning with the words "the
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balance of the money" was admitted over the objection

of plaintiff to the questions calling therefor, on the

ground that it is irrelevant, immaterial and incompe-

tent; not binding on plaintiff, defendant having shown

no authority to pay any of plaintiff's money to J. E.

Chilberg or any other person. Exception taken and al

lowed to overruling said objections.)

(Receipt offered in evidence and received, over plain-

tiff's objections on the same grounds as last above

stated, and marked Defendant's Exhibit "H."

Defendant's Exhibit "H."

Seattle, Wash., May 14, 1900.

Received from Eugene Ohilberg, Agt., for Lyng &

Dexter Thirty-five hundred and no/100 Dollars, broker-

age for securing purchaser of Claims 4 & 5 Below on

Anvil Creek.

13,500.00 J. E. CHILBERG.

Q. (Mr. RINEHART.)—Has any part or portion of

said sum of $3,500 been returned to you since that date?

Mr. THULAND.—^We object to that because it is im-

material and irrelevant.

The COURT.—The objection is overruled.

(Plaintiff excepts; exception allowed.)

A. No', sir.

Q. State w^hat was the total commission and recom-

pense that you received for your services in this trans-

action on the first payment.
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A. I received five per cent of 14,000, amounting to

|200.

Mr. Cliilberg further testified that Mr. Strout, the

purchaser, paid him on account of the deferred payment

due on Claim No. 4, the total sum of |8,750, which h;.^

turned over to Mr. Dexter, in Nome, less 5 per ceni:

thereof retained as his commission; that of the |8,750

paid by Mr. Strout to Mr. Lyng on Claim No. 5, on part

was ever paid to him as commission or otherwise.

Q. (By Mr. RINEHART.) Mr. Chilberg, I will ask

you whether or not you know what the custom and prac-

tice was in the city of Seattle with reference to the em-

ployment of subagents and brokers, and the fixing of

their commissions in the sale of mining properties of

the nature of this transaction?

^Ir. THULAND.—We object to that as entirely in-

competent, immaterial, and irrelevant, no proper foun-

dation having been laid for it, the testimony of the wit-

ness showing that he had an express contract for a five

per cent commission and evidence of custom would bo

inadmissible to vary an express contract. If any such

custom existed it was an illegal custom.

By the COURT.—The objection is sustained.

By Mr. RINEHART.—We take an exception.

By the COURT.—Exception allowed.

Q. State what that custom and practice was at the

time of this sale.

Mr. THULAND.—Same objection.



vs. R. T. Lyng. 55

(Testimony of Eugene Chilberg.)

By the COUKT.—Objection sustained.

Mr. KINEHART.—We take an exception.

By tlie COURT.—Exception allowed.

Q. I will ask you, Mr. Chilberg, whether or not, in

making this sale for Mr. Lyng, you followed the general

custom and practice as you knew it in mining deals.

Mr. THULAND.—We object to that because it is in-

competent, irrelevant, and immaterial, no proper foun-

dation laid for it, the testimony showing an express con-

tract of employment.

By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

The COURT.—Exception allowed.

A. I will ask you to state whether in your opinio a

you would have ever been able to make this sale with-

out the employment of some other broker or agent +o

help you?

Mr. THULAND.—We object to that because it calls

for an opinion and is immaterial and incompetent.

By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

The COURT.—Exception allowed.

Cross-examination.

I am twenty-six years old. In January, 1900, I was

in the employ of the Scandinavian-American Bank of

Seattle, was working in the ticket department, where I
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had been for a few years prior to that, and also assisted

in the bank work, in papers left in escrow or anything

of that sort. In the month of May, 1900, or thereabouts

I left for Alaska, and ever since that time have been in

the employ of the Pioneer Mining Company. Have

never been engaged as a mining broker, following it as

a business. I met Mr. Lyng in January, 1900; if I re-

member correctly, he came in the bank and inquired for

someone in the city, I can't recollect who it was, and

he introduced himself to me; if I remember correctly

he was with Mr. Englestad. They came there together.

And ;Mr. Lyng left some papers affecting the sale of

these claims on Anvil Creek in escrow with me; I be-

lieve ]Mr. Lyng said Mr. Whittelsey had an option on the

claims.

Q. (By Mr. THULAND.) Didn't you at that time

ask him to leave the claims with you in case Mr. Whittel-

sey did not effect a sale of the property?

A. No, sir, I did not ask him at that time.

Q. Well did you at any other time?

A. Well, when Mr. Whittelsey's deal did not go

through, I wrote Mr. Lyng, and told him—or rather in

fact I made inquiries around at the brokers there, find-

ing out, of course when Mr. Whittelsey could not find

a purchaser for the claims, I returned the papers to INEr.

Lyng and told him I had spoken to other brokers in re-

gard to it, and that Mr. King had made an offer for the

properties.

Q. Well, you wrote him the letter in evidence here?
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A. Well,—oh yes, yes.

Q. J. E. Oliilberg- is a relative of yours, is he not?

A. Yes, sir.

Q. Cousin of yours, I believe? A. Yes.

Q. After Ohilberg had introduced Strout to you, is

it not a fact that you completed the bargain—completed

the sale?

A. I completed the terms as to payments, but the

price had been fixed by J. E. Chilberg.

Q. In July, 1901, did not Mr. Dexter and Mr. Lyng

call on you at Nome, and demand of you to account for

the excess of the cash payment made by Mr. Strout over

and above |4,000?

A. Y^es, but I told them—>

—
Q. Did they or did they not? A. Y^es.

(Witness continuing:) I told him I had secured the

price they had asked for the property, and had asOked

114,000 more than they wanted for the property.

Q. State whether or not Mr. Strout took possession

of these claims and worked them?

A. Yes, sir.

Q. Do you know whether or not they have thrown up

the claims.

A. I believe Mr. Strout now has an option, I think,

at a lower figure than the price I secured.

Q. As a matter of fact, you know there is nothing in

these claims^—the claims have been prospected and Mr.

Strout has found no prospects in them.

A. I cannot say as to that.
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Q. Did not Mr. Strout so tell you?

A. No, he thought the claims would eventually turn

out to be pretty good ones. Of course, on account of

the ground being frozen he could not get the claims

opened up properly.

Eedirect Examination.

Mr. J. E. Chilberg, at the time of this transaction,

was not interested with me, either directly or indirectly,

in any business enterprize. His business at that time

was insurance and shipping brokerage, and also done a

mining brokerage business.

Q. I will ask you whether, after you had the talk

with Mr. Lyng and Mr. Dexter, which has been referred

to by Mr. Thuland, and you told them you had secured

the cash prices asked by them, and also advanced the

price of the claims over their price |14,000, whether Mr.

Dexter accepted and received from you the second pay-

ment made by Mr. Strout.

Mr. THULAND.—We object to that, because it is im-

material, incompetent, and leading, suggesting the an-

swer that counsel desires.

By the COURT.—Objection overruled.

(Plaintiff excepts. Exception allowed.)

A. Yes, sir, Mr. Dexter accepted the payment, which

was satisfactory to him, and he stated he was very well

pleased with the trade.

Q. T will ask you whether Mr. Dexter, since that date

has ever made demand upon you for this commission

paid to Mr. J. E. Chilberg? A. No, sir.
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Eecross Examination.

Mr. THULAND.—Did not Mr. Lyng, as Dexter's

agent, make a demand on you for it.

A. Mr. Lyng never had any papers to show that he

was Mr. Dexter's agent.

Q. Did not Mr. Lyng leave those two claims witli

you for sale, both his own and Mr. Dexter's?

A. Yes, but the power of attorney was sent direct

from Mr. Dexter.

Testimony of S. E. KING.

The deposition of Mr. S. E. King, was produced on

behalf of the defendant, and the following testimony

given therefrom:

My name is S. E. King, I expect to leave Nome on the

steamship Ohio, which sails Monday; do not expect tore-

turn this year. In the fall of 1899, somewhere about the

first of November, I arrived in Seattle and was there but

a couple of weeks, perhaps, when I rented an office in the

Olympic Block, and during all of that winter and the

early part of the following spring, I was doing a broker-

age business, buying and selling mining claims; I am ac-

-quainted with the customs and practices of mining

brokers in the city of Seattle with reference to the sale

of mining properties.

Q. State, if you please, upon the knowledge you have

of those customs and practices, whether or not a person

or a broker receiving or having placed in his hands for

sale, a piece of mining property at a fixed price, would
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be justified in placing the property in the hands of an-

other agent or broker, to sell with the agreement that

he might have as his commission, all over and above the

amount fixed by the principal?

Mr. THULAND.—We object, because it is calling of

the legal conclusion of the vi'itness: object further be-

cause it is immaterial and irrelevant and incompetent,

no proper foundation having been laid that under the

contract proved in the case evidence of custom would be

inadmissible to vary an express contract if any such cus-

tom existed, it was an illegal custom.

The COURT.—The objection is sustained.

Mr. RINEHATJT.—We take an exception.

The COURT.—Exception allowed.

Q. Well, we will get at it another way. With your

knowledge of the customs and practices of mining

brokers and agent in the city of Seattle during the time

you speak of as having been in business there, if a per-

son were to write to you, or any other mining broker

or agent or person, to sell a piece of mining property

for a certain price, what would you or the person wlio re-

ceived that offer do, ordinarily, with reference to the

sale of that property through other brokers.

Mr. THULAND.—We object because it is immaterial,

incompetent, does not affect any of the issues in this

case, no foundation having been laid for the introduc-

tion of such testimony, and the same objection as above

last set forth against admissibility of proof of custom.
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By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

Tlie COURT.—Exception allowed.

Q. Mr. King", if in such a letter as I have mentioned,

the principal should place a price on his claim, and tell

you that hewould allow you five per cent commission for

making the sale, would the customs and practices in

Seattle at that time have lead you to place it in the

hands of another broker, and agree to allow him any-

thing he might sell the claim for, over and above the

price fixed by the principal.

Mr. THULAND.—We object because it is irrelevant

and incompetent.

By the COURT.—Objection sustained.

Mr. RINEHART.—We take an exception.

The COURT.—Exception allowed.

Q. I will ask you, Mr. King, whether or not during

the early spring of 1900 and during the month of April,

you had any talk with Mr. Eugene Chilberg with refer-

ence to the sale of Claims Nos. 4. and 5 below on Anvil

Creek, Cape Nome District, Alaska.

(Plaintiff objects to question on the ground it is im-

material, irrelevant and incompetent; Court overrules

objection; plaintiff excepts. Exception allowed.)

A. Yes, sir, I had a talk with Mr. Eugene Chilberg

sometime, I think, during the month of April 1900,

about those claims.
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Q. And state, if you please, what you did with refer-

ence to trying to effect a sale of those properties at that

time.

Mr. THULAND.—We object to that also because it

is immaterial and irrelevant.

By Mr. RINEHAKT.—This is the Mr. King that was

referred to in the letter by Mr. Chilberg to Mr. Lyng, of

April 30th, 1900.

By the COURT.—The objection is overruled.

(Plaintiff excepts. Exception allowed.)

A. I wired to my agent in New York City; received

a proposition from him; and then made an offer to Mr.

Chilberg.

Q. After making an offer to Mr. Chilberg, did you

see a letter from Mr. LjTig to Mr. Chilberg with refer-

ence to your offer?

Mr. THULAND.—We object because it is immaterial

and irrelevant, not the best evidence.

By the COURT. Objection overruled.

(Plaintiff excepts. Exception allowed.)

A. Yes, sir, I saw a letter.

Q. Did you put through this deal, or did it fail?

A. No, that deal was not closed.

H. C. SMITHSON, witness for the defendant, testi-

fied:

I am a resident of Nome, Alaska. I formerly resided

at Seattle, Washington, where I was a real estate dealer

and broker. During my experience I have handled a
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few mining claims. I went to JSeattle in and was

engaged in the above business until I left Seattle to

come to Nome in 1902.

Q. State whether or not you know of a custom, usage

or practice in the city of Seattle relative to the sale of

real estate or mining property, either or both, which

would govern, or be expected to govern, your action or

any other real estate agent's action in the sale of prop-

erty placed in hands at a fixed price, for a fixed

commission, and which custom particularly would gov-

ern in the manner of selling, and the mode or method

of procuring a purchaser.

Mr. THULAND.—We object because it is wholly in-

competent, irrelevant and immaterial, for the reason

that no foundation has been laid for the proof of any

custom if any such custom existed, it was an illegal cus-

tom and proof thereof is inadmissible to vary the terms

of the express contract proved in this case.

The COURT.—I would inquire just at this stage, Mr.

Rinehart, do you intend to show knowledge or impute

knowledge to Mr. Lyng—express knowledge. Knowl-

edge of this usage, if there be such usage?

Mr. RINEHART.—To be fair with the Court, I cannot

promise to prove express knowledge—^Mr. Lyng having

testified that he did not know of such a usage—but I

think I can show facts which will charge him with

knowledge, and would justify the jury in believing that

he did have knowledge, and that he dealt with that

knowledge in view.
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The COURT.—The objection to this question is sus-

tained on the first three grounds stated by the plaintiff.

1 may add that we might admit this question provided

the defendant would show—hereafter show that Mr.

Lyng had positive knowledge, actual knowledge of such

a custom, if such a custom there be,

Mr. RINEHART.—We save an exception to the ruling

of the Court.

The COURT.—Exception allowed.

The defendant now offers to prove by this witness

that it was the custom, usage and practice in the city

of Seattle, Washington, at the time of the sale of these

properties, for agents intrusted with the sale of real

estate and mining properties at a fixed price and for

a fixed commission to employ subagents and brokers to

assist in securing purchasers for such properties, and

to allow them commissions out of the purchase price for

their services; and that the defendant did just what any

other agent would have done under his instructions in

this transaction which offer was by the Court denied,

and the objection of the plaintiff to the admission of

such testimony was by the Court sustained, to which

ruling by the Court the defendant took an exception,

which exception was allowed.

NOBLE WALLINGFORD, witness for defendant, tes-

tified :

I was in the real estate and brokerage business In

Seattle, in the spring of 1900, and had been for several
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years theretofore, and had handled mining projjerties

for sale.

Defendant offers to prove by this witness the same

custom, usage and practice in the city of Seattle, Wash-

ington, as he endeavored and offered to prove by the

witness H. C. Smithson, which offer was objected to

by the plaintiff, and the objection by the Court sus-

tained and the said offer denied. To which the defend-

ant took an exception, which exception was allowed.

Defendant then offers to prove by the deposition of

F. B. Lazier, the same custom, usage and practice as

he endeavored and offered to prove by the witnesses II.

C. Smithson and Noble Walliugford, which offer was

objected to by the plaintiff on the same grounds hereto-

fore urged against proof any such custom; and the ob-

jection by the Court sustained and the said offer denied.

To which ruling the defendant took an exception. Ex-

ception allowed.

The deposition of GEORGE H. STROUT, a witness

for defendant, was read in evidence, as follows: I am

thirty-one years of age, my residence is Netherwood,

New Jersey; will not be in Alaska during the year 1902;

I am acquainted with R. T. Lyng, the plaintiff, Mr. Eu-

gene Chilberg, the defendant, and with Mr. J. E. Chil-

berg. I first met Mr. Lyng at Cape Nome, Alaska,

either in the month of June or July 1900; first met Eu-

gene Chilberg in Seattle, in the latter part of April or

early in May, 1900; first met J. E. Chilberg in the latter

part of April, 1900, in Seattle. I am the George H.
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Strout who purchased mining claims Four and Five be-

low on Anvil Creek, Cape Nome Mining District, Alaska,

from Mr. John A . Dexter and R. T. Lyng the respective

owners thereof. The claims were first brought to my

attention by J. E. Chilberg in the city of Seattle in the

latter part of April or early in Ma}-, 1900, who stated

that the selling of these claims was in the hands of his

cousin, Eugene Chilberg, of Seattle. Whether the ex-

act terms and details of purchase were given me by

J. E. Chilberg or by Eugene Chilberg, I am unable to

state, but I know that both of the Ohilbergs were con-

versant with the terms and prices at which the prop-

erties were purchased by me. My recollection is that

a price and terms w^ere first made me which were not

satisfactory in every way, and that I finally purchased

the claims on the basis of a proposition presented to

me and the proposition which I made to the Chilbergs.

The price and terms upon which I finally purchased

said claims, were as follows: Number 4 was purchased

for 138,750; |3,750 was paid in cash, and $35,000 was

to be paid on the 15th day of September, 1900. Num-

ber 5 was purchased for $33,750; $3,750 was paid in

cash, and $30,000 was to be paid on the 15th of Septem-

ber, 1900. The original terms of purchase were after-

ward modified by a contract in writing between the

owners and myself. I negotiated for the purchase of

these properties with J. E. Chilberg and Eugene Chil-

berg, and to the best of my knowledge Eugene Chilberg

took up with R. T. Lyng at San Francisco, by telegraph,

the matter of purchase, in his effort to arrange terms



vs. R. T. Lyng. 67

(Testimony of George H. Strout.)

to which I would agTee. I have made further pay-

ments as follows: On Navember 28, 1900, I paid R. T.

Lyng in Seattle, |5,000; on December 18, 1900, I paid

R. T. Lyng at San Francisco, |2,500; on May 14, 1901,

I paid J. A. Dexter, through Eugene Chilberg, iti

Seattle |7,500 on account of Number Four on Anvil:

on June 25, 1901, I paid J. A. Dexter, through Eugene

Chilberg at Nome, |1,250 on account of Number Four:

and on June 25th 1900, I paid R. T. Lyng personally at

Nome, |1,250 on account of Number Five.

The above testimony of Geo. H. Strout was admitted

over plaintiff's objections thereto on the ground that

same is irrelevant, immaterial and incompetent and

does not effect any of the issues of the case.

Exceptions allowed plaintiff to Court's overruling

the said objections.

The deposition of J. E. CHILBERG, a witness for

defendant, taken in New York City, August 29th, 1902,

read in evidence, as follows:

My age is 35 years; place of residence, Seattle, when

I am home. I do not expect to be in Alaska during

1902. I resided in Seattle during the months of April

and May, 1900, have resided there since 1876. In the

months of April and May, 1900, I was engaged in the

brokerage business. I met Mr. Lyng in 1899, once at

St. Michael, and in Seattle in the fall of 1900 for a few

minutes only. Mr. Eugene Chilberg is a cousin of

mine, and I have known him since he was born. I am
acquainted with Mr. George H. Strout. I met him in
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Seattle, through a letter of introduction in the spring

of 1900. In the spring of 1900, Mr. Eugene Chilberg

told me of claims numbers 1 and 5 below Discovery on

Anvil Creek, in the Cape Nome Mining District, Alas-

ka, and showed me a letter from Mr. Lyng requesting

him to sell the claims, and he asked me if I knew of

anyone who might buy them. After being asked by

Eugene Chilberg if I knew of a pui-chaser, I went to

him and told him that I might find a purchaser for the

claims, providing I was paid adequate commission up-

on the sale. He said he was authorized to sell the

claims for |4,000, and certain payments from the

ground, the amounts of which I do not remember. I

told him that I might find a purchaser, but that I was

not accustomed to negotiating a sale of mining claims

for nothing, and asked him if he would be willing to

pay me the price secured above |1,000 cash, as a com-

mission for negotiating the sale. He said that he was

willing to do so; so I told him I would bring him a pur-

chaser on a basis of |7,500 cash and certain payments

to be made from the ground aggregating, as near as I

can remember, seventy or seventy-five thousand dol-

lars, to all of which Mr. Eugene Chilberg agreed ou

behalf of his principals. I then brought Mr. George

H. Strout to the Scandinavian Bank, and introduced

him to Eugene Chilberg, having given Mr. Strout the

price and terms of same. After three or four days de-

lay, which was occasioned by the interchange of tele-

grams, as I was told, between Mr. Eugene Chilberg and
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his principal, the transaction was closed and the se\-

enty-five hundred dollars cash paid to Eugene Chilberg

upon the terms originally agreed upon. I think how-

ever, there was some change in the time of the deferred

payments. The total was not changed.

I secured the purchaser for the property myself, a.

gentleman who was at that time an entire stranger to

either Mr. Lyng or Eugene Chilberg. I received $3,500

from Mr. Eugene Chilberg w^ithin a day or two of the

consummation of the sale, and no part of said |3,500

was ever at any time returned or paid back to Eugene

Chilberg.

(The above evidence of J. E. Chilberg admitted over

plaintiff's objections to the questions calling therefor,

on ground that same were irrelevant, immaterial and

incompetent and did not affect any of the issues of the

case. Plaintiff excepts. Exceptions allowed to over-

ruling said objections.)

Q. State whether you know what the general cus-

tom and practice was in the city of Seattle at the time

this sale was made, with reference to the mode and

method of selling mining properties, and the employ-

ment of subagents and brokers, and the allowance of

commissions in such transaction; and if so what was

such custom and practice.

Plaintiff objects to the question on the ground it is

immaterial, irrelevant and incompetent, no proper

foundation laid for the same, that under the contract

proved in the case evidence of custom would be inad-

missible to vary an express contract; if any such cus-
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torn existed, it was an illegal custom. The Court sus-

tains the obejction, and defendant takes an exception

to the ruling of the Court, which exception was al-

lowed.

Defendant offers to prove bv the answer of the wit-

ness to the question, that the defendant in making the

sale in question herein followed the general custom

and usage of agents intrusted with the sale of mining

properties in Seattle at that time, and did just as any

other agent with similar instructions would have done

in the premises.

Plaintiff objects to the testimony; the Court sustains

the objection and denies the offer; and the defendant

takes an exception to the ruling of the Court, which

exception was allowed.

Defendant rests.

Whereupon plaintiff moves the Court to direct the

jury to return a verdict in favor of the plaintiff and

against the defendant for the difference between the

amount sued for by the plaintiff, .|.3,062.50, and |175

the amount of defendant's commission on the |3,500

purchase money received by defendant and withheld

by him from the plaintiff, together with 6 per cent in-

terest from May 14, 1900; which said motion was re-

sisted by the defendant, and after argument of counsel,

granted by the Court, whereupon the Court read the

following written direction to the jury.

"Gentlemen of the Jury: All the material averments

of fact in the complaint in this action have been estab-
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lisbed bj the evidence offered in support of the aver-

ments of the complaint, and and all of said averments

being admitted by the defendant in the course of his

evidence, most of them being also admitted in his

pleadings, and the defendant having failed under the

ruling of the Court to prove the existence of any cus-

tom having for its object to add to, change or vary the

terms of the contract of agency, gathered from the cor-

respondence, telegrams etc., relating to a commission

to be paid by an agent or middleman acting under and

with defendant in the sale of the mining properties

mentioned in said complaint, and defendant having

made no offer to prove knowledge of such custom in

Lyng, the jury are now directed by the Court to return

a verdict for the plaintiff and against the defendant for

12,887,50, the difference between the amount sued for

by plaintiff, |3,062.50, and |175, the amount of defend-

ant's commission on |3,500, the amount of purchase

money proved to be withheld by defendant from the

plaintiff, together with interest on said sum of |2,887.50

at the rate of 6 per cent per annum from May 14, 1900.

Done in open court, this 20th day of March, A. D.

1903, both sides having rested their respective cases.'*

The defendant took an exception to the action of the

Court and to his said direction to the jury to return

a verdict for the plaintiff, which exception was allowed.

The Court thereupon ordered his stenographer to

prepare the verdict for the jury, as follows:

"We the jury duly impaneled in the above-entitled

action, do hereby find a verdict in favor of the plaintiff

and against the defendant in the amount of $2,887.50
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with interest thereon at the rate of six per cent per

annum from May 14, 1900.

Dated at Nome, this 20th day of March, A. D. 1903.

Foreman."

The Court gave the above form of verdict to the

jury, and directed them to select a foreman to sip^n the

same; whereupon the jury selected L. L. Sawyer of

their number as foreman, who signed the said form

and returned it to the Court. At the request of tlie

defendant, the jury was polled and each member there-

of answered that, under his oath as juror and the direc-

tion of the Court, he agreed to the verdict. The ver-

dict was thereupon filed and entered herein, and the

defendant took an exception thereto.

That thereafter and on the 23d day of March, 1903,

defendant duly filed a motion for judgment notwith-

standing the verdict, and also a motion for a new trial

in said cause, which said motions were as follows:

1)1 the United States Distrlet Court, for the District of

Alaska, Second Division.

R. T. LYNG,

Plaintiff,

vs. > No. 569.

EUGENE CHILBERG,
Defendant.

Motion for Judgment Notwithstanding the Verdict.

Comes now the above-named defendant and moves

the Court for judgment in his favor and against the

plaintiff, as follows:
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1. That plaintiff have and recover nothing on his

first cause of action;

2. That plaintiff have and recover nothing on his

second cause of action;

3. That defendant have judgment against the plain-

tiff for the sum of |437.50 on his counterclaim herein;

4. That defendant have judgment for his costs and

disbursements herein.

Upon the following grounds, to wit: The evidence

producedupon the trial of the action, clearly entitles the

defendant to judgment as prayed for in his answer and

counterclaim, and as above set forth.

W. V. RINEHART, Jr.,

'

Attorney for Defendant.

In the United States District Court for the District of Alaslca,

Second Division.

R. T. LYNG,

Plaintiff,

vs. ' \ \ No. 569.

EUGENE CHILBERG, V

Defendant, '

Motion for New Trial.

Comes now the above-named defendant and moves

the Court to vacate and set aside the verdict rendered

and entered in the above-entitled action on March 20th,

1903, by direction of the Court; and to grant a new

trial in said action; for the following causes materi-

ally affecting the substantial rights of the defendant:
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1. Irregularities in the proceedings of the Court, and

the orders of the Court, and abuse of discretion by

which the defendant was prevented from having a fair

trial, as follows, to wit:

a. Irregularities in the proceedings of the Court.

The Court permitted counsel for plaintiff to renew and

argue over and over objections to the witness, H. C.

Smithson, testifying as to the customs and usages of

real estate agents in the city of Seattle in effecting

sales under and upon such instructions from a prin-

cipal as were received by the defendant from the plain-

tiff in the transaction in controversy herein, after the

Court had ruled two several times that the witness

might answer such questions and give such testimony;

and the Court, after the repeated objections and argu-

ments by counsel, finally reversed his rulings and re-

fused to permit said witness to answer said questions

or to give any testimony on said matters;

The Court, during the trial on several occasions, made

comments in the presence of the jury which clearly in-

dicated his opinion and inclination as to the merits of

the case in favor of the plaintiff and against the de-

fendant.

The Court solicited from the counsel for plaintiff an

objection to the allowance of any commission to de-

fendant for his services in said transaction, notwith-

standing said counsel had conceded and admitted that

defendant should be allowed a credit for his services

and 5 per cent commission of the |3,500 paid to the

broker who secured the purchaser and five per cent on
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the |8,750 paid by said purchaser upon the deferred

payments fixed by defendant.

The Court decided the facts of the case and refused

to allow the jury to pass upon the question whether

the plaintiff knew of the customs and usages of real

estate agents and brokers, and that the defendant was

doing his business through such agents and brokers,

and would, if intrusted with the sale of plaintiff's claims,

endeavor to effect a sale through and by the use of such

agents and brokers, in their usual and customary mode

of doing such business in said city of Seattle; and

whether the plaintiff, by his correspondence and his

deposition, introduced at the trial, did not intend to,

and, impliedly at least, did not authorize defendant to

proceed with his negotiations through and with the aid

of brokers and subagents; and whether the plaintiff

was not, in view of all the testimony and correspon-

dence of plaintiff and defendant, actually cognizant of

the fact defendant was not in a position to and did not

intend to make the sale of the mining claims himself,

but that he would act through some broker; and

whether plaintiff did not have actual knowledge of the

fact that the brokers and real estate agents in that

market, where he himself chose to offer the said claims,

were governed by and did observe the customs and

usages mentioned in defendant's counterclaim and an-

swer; and whether defendant was not, under all the

circumstances and testimony shown by the trial, jus-

tified in following said custom and usage and offering-

said claims for sale through other agents and brokers.
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That the Court should have allowed the jury to pass

upon and judge of the facts of the case.

b. Irregularities in the orders of the Court:

In the order of the Court striking the counterclaim

to plaintiff's second cause of action; and striking de-

fendant's second counterclaim to plaintiff's first cause

of action.

The order of the Court refusing to allow the facts

to be decided bj the jury, and directing the jury to sign a

verdict for the plaintiff for the sum of |2,887.50, which

said amount is not the true and correct amount of re-

covery under any construction of the facts.

c. Abuse of discretion by the Court by which de-

fendant was prevented from having a fair trial;

In requiring defendant to annouce to the Court

whether he could prove that the plaintiff had actual

knowledge of the customs and usages of brokers and

agents in Seattle, before he could offer testimony as

to such customs and usages, when defendant's counsel

informed the Court that he believed that there was

sufficient proof to show that the plaintiff did have sucli

knowledge, and that he could show by very persuasive

testimony and evidence that the plaintiff did know of

such customs and usages, although he could not say

that he would be able to prove it positively, inasmuch

as the plaintiff had testified already that he did not

have actual knowledge thereof.

In deciding the facts and refusing to allow the jur;y

to judge thereof, as provided by law.

2. Misconduct of the counsel for plaintiff:

In interposing, arguing and repeating objections to
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the witness, H. C Smithson, testifying as to the customs

and usages of brokers and agents in the city of Seattle,

in such transactions as the one in controversy herein,

after the Court had ruled two several times that the

said witness might answer and testify upon such mat-

ters. \

All of which said irregularities, orders and abuse of

discretion appear of record in the cause.

3. Excessive damages, appearing to have been given

under the influence of passion and prejudice:

The comments and conduct of the Court during the

trial, as will be shown by the record thereof, are in-

dicative of passion at different times, and of prejudice

against the defendant and in favor of the plaintiff

throughout the trial and the proceedings thereat.

4. Insufficiency of the evidence to justify the ver-

dict or the ruling and order of the Court directing the

same, and that the same is against law:

There was evidence that the plaintiff first made his

offer, price and terms, upon the receipt of a letter from

the defendant saying that he had an offer through Mr.

King, a broker, from parties in New York, and the

plaintiff in reply to said letter, said, "Regarding the of-

fer through jMr. King will say," and then gives his

price and terms; and the testimony further shows that

the plaintiff had before been trying to sell the claims

through Mr. Whittelsey, a broker, and that said Whit-

telsey had been trying to sell them to parties in Mon-

tana, as well as to parties in Seattle; and these facts

together with the whole correspondence and informa-

tion given by the plaintiff to the defendant while he
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was in Seattle himself, are at least prima facie suffi-

cient to charge the plaintiff with knowledge, of not

express consent that the sale might be made through

brokers or other agents, and the jury should have been

allowed to judge of the facts; and the whole testimony

shows plainly that the plaintiff must have intended and

did intend that the sale should be made through brok-

ers and other agents, and if he did, then it was propei'

to leave to the jury whether the defendant did as any

reasonable and prudent business man would have done

under similar circumstances, and whether he acted

tsiirlj and honestly with his principal; and the testi-

mony and evidence offered and received was wholly in-

sufl&cient to justify the verdict, and the order of the

Court in directing it and taking the case away from the

jury.

5. Error in law occurring at the trial and excepted

to by the defendant:

The Court erred in refusing to allow the defendant

to show, as he offered to do by H. C. Smithson, Noble

Wallingford, F. B. Lazier, S. E. King, J. E. Chilberg,

and his own deposition, what the custom and usage

of brokers and real estate agents was when the plain-

tiff requested him to effect a sale of the claims, and

when he did sell them, and that he followed such cus-

toms and usages and brought about the sale speedily

and upon the terms dictated by plaintiff, in conformity

to such customs and usages, in good faith, and to

plaintiff's interest and benefit.

The Court erred in overruling defendant's motion for
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judgment at the close of plaintiff's testimony, for the

amount asked for in his counterclaim.

The Court erred in allowing plaintiff's motion for a

verdict at the close of defendant's case, and in direct-

ing the jury to return a verdict for the sum of |2,887.50

for the plaintiff; and erred in deciding upon the facts,

and refusing to allow the case to be tried by the jury;

and the Court erred in making his own computations

from the testimony and in ordering the jury to sign a

verdict handed to them by the Court, without any judg-

ment or discretion on the part of the jury except to

sign and return the said verdict, and the Court erred

in entering the said verdict, it being apparent upon the

polling of the jury that the verdict was not in truth ana

in fact their verdict, but was simply agreed to by them

under their oath and the express direction of the Court.

W. V. RINEHART, Jr.,

Attorney for Defendant.

That thereafter and on the 28th day of March, 1903,

said motion for judgment, nothwithstanding the ver-

dict, and the motion for a new trial came on for hear-

ing, and after argument thereof by counsel for defend-

ant, the Court denied both of said motions, to which

rulings of the Court defendant excepted, and the excep-

tions duly allowed.

Thereupon, at said time, the defendant asked to be

allowed thirty days in which to prepare and file a bill

of exceptions; counsel ¥or plaintiff consented, and the

Court allowed said time.

Thereafter, and on the 30th day of March, 1903, judg-

ment was entered in accordance with the verdict, And
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thereafter, on the 25th day of April, 1903, upon the ap-

plication of defendant, with the consent of the counsel

for plaintiff, the time within which to prepare, serve

and file the said bill of exceptions was extended and en-

larged to and including the 7th day of May, 1903.

The foregoing bill of exceptions is correct in all re-

spects, and it is hereby approved, allowed, and settled

and made a part of the record herein.

And I hereby certify the same to be a full and com-

plete bill of exceptions herein and that it comprises

a summary of all the material testimony, evidence and

proceedings had and occurring at the trial of this ac-

tion.

Done in open court this 18th day of June, A. D. 1903.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division, before whom said

action was tried.

I hereby acknowledge service of a copy of the fore-

going proposed bill of exceptions this 2d day of May,

1903.

C. M. THULAND,
Attorney for Plaiutift*.

[Endorsed] : No. 569. U. S. District Court, District

of Alaska, Second Division. R. T. Lyng, Pltff., vs. Eu-

gene Chilberg, Deft. Bill of Exceptions Prepared and

Filed by Defendant. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska May 2, 1903. Geo. V. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. W. V.

Rinehart, Jr., Atty. for Deft. H. A. H.
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In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,
^l

Plaintiff,

• ^®-
V No. 569.

EUGENE CHILBERG,
Defendant.

Order Settling and Certifying Bill of Exceptions.

This cause coming duly and reg-ularly upon the ap-

plication of the above-named defendant for the settling

and certifying of the bill of exceptions in the above-en-

titled action, and it appearing to the Court that the de-

fendant filed and served his proposed bill of exceptions

herein on the 2d day of May, 1903, and that the plain-

tiff thereafter filed a motion to strike said proposed

bill of exception, on the ground that same does not con-

tain all of the testimony but only a summary thereof

and, without waiving said motion, proposed certain

amendments to said bill; that the time for filing, set-

tling and certifying the said bill has been duly extend-

ed by order of the Court with the cosnent of the attor-

ney for the plaintiff to and including the 15th day of

June, 1903, and that on said date the plaintiff's motion

to strike said proposed bill, and the objections and

amendments proposed by him were heard and consid-

ered by the Court, and after hearing the arguments of

counsel for and against the same, the said motion to

strike was overruled and denied, and over the objec-
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tion of the defendant, it was then ordered that all of

the objections and the grounds thereof made by the

plaintiff, and also the exceptions taken by him during

the trial be inserted in and added to the defendant's

proposed bill of exceptions heretofore filed herein, and

that the same might be done by interlineation in the

original and that the defendant have leave to number

the pages of said bill of exception and that the time

for settling and certifying said bill of exceptions be

extended therefor, and it novr appearing to the Court

that the defendant has complied vsrith the said order

and has made the insertions and amendments ordered,

and that said bill now contains a summary of all the

material testimony and proceedings occurring at the

trial of said cause,

Now, therefore, it is ordered that said bill of excep-

tions be and the same is hereby settled, approved and

allowed, as a true bill of exceptions in the above-eu-

titled cause, and the same is now certified accordingly

by the undersigned, the Judge of the above-entitled

court before whom said cause was tried, to be a full,

complete and correct bill of exceptions and the same

is settled, allowed and certified as defendant's bill of

exceptions to be used on any writ of error he may sue

out in this action.

Done in open court this 18th day of June, 1903, at

Nome, Alaska, in the second judicial division thereof.

ALFRED S. MOORE,

Judge of the Above-entitled United States District

Court.
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[Endorsed] : In the United States District Court for

tlie District of Alaska, Second Division. R. T. Lyng,

Pltff., vs. Eugene Chilberg, Deft. Order Settling and

'Certifying Bill of Exceptions. Filed in the Oflflce of

the Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska, Jun. 18, 1903. Geo. V. Borch-

senius, Clerk. By H. A. Haagensen, Deputy Clerk.

Journal No. 7, Page 543. W. V. Rinehart, Jr., Attor-

ney for Deft. H. A. H. Filed June 18/03.

In the United States District Court for the District of Alaski,

Second Division.

R. T. LYNG,
Plaintiff,

^®- VNo. 569.

EUGENE CHILBERG,
Defendant.

Petition for Writ of Error.

Eugene Chilberg, defendant in the above-entitled ac-

tion, feeling himself aggi'ieved by the verdict of the

jury, rendered on the 20th day of March, 1903, and by

the judgment, entered in pursuance thereof on the 30th

day of March, 1903, whereby it was ordered, adjudged

and decreed that the plaintiff have and recover from

the defendant the sum of $2,887,50 with interest thereon

from May 14th, 1900, at the rate of six per cent per

annum, amounting at said date to the sum of |497.09,

aggregating |3,384.59, together with costs, comes now

by W. V. Rinehart, Jr., his attorney, and petitions said
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Court for an order allowing said defendant to prose-

cute a writ of error to the Honorable United States

Circuit Court of Appeals for the Ninth Circuit, under

and according to the laws of the United States in that

behalf made and provided, and also that an order be

made fixing the amount of security which the defend-

ant shall give and furnish upon said writ of error, and

that upon the giving of such security all further pro-

ceedings in this court be suspended and stayed until

the determination of said writ of error by the United

States Circuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

W. V. RINEHART,
: Attorney for Defendant.

[Endorsed]: 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, Pltff., vs. Eugene Chilberg, Deft. Petition for

Writ of Error. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, June 18, 1903. Geo. V. Borchsenius, Clerk.

By H. A. Haagensen, Deputy Clerk. ^Y. V. Rinehart,

Jr., Atty. for Deft. H. A. H.
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In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

Plaintiff,

vs. ) No. 569.

EUGENE CHILBERG,

Defendant.

Assignment of Errors.
,

Comes now the defendant, Eugene Chilberg, plaintiff

in error, and files the following assignment of errors,

intended to be urged and upon which he will reply:

1.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: "Q. If Mr. Chilberg had

sold these claims for nothing more than the |2,000 cash

payment, and the deferred payments to be made as per

your letter, would you have made any objection?"

2.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: "Q. As a matter of fact,

Mr. Lyng, when you sent those papers, and had these

communications with Mr. Chilberg, didn't you expect

that he would do just as any other ordinary persom

would do in selling mining claims?"

3.

The Court erred in sustaining plaintiff's objection ^o

the question asked "Mr. Lyng: "Q. You were in some-
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what of a hurry to have this matter closed up, and

urged Mr. Chilberg in your letters and telegrams to

close it up if possible by a certain date?"

4.

The Court erred in denying defendant's motion, made

at the conclusion of plaintiff's case, to direct the jury

to return a verdict for defendant for the sum of 1437.50

on the ground that it appears from the plaintiff's evi-

dence that the plaintiff authorized the defendant to

sell the mining claims mentioned therein, and agreed

to accept and receive therefor |4,000 cash and |51,000

deferred payments, and to allow and pay defendant

five per cent commission on all payments, for making

the sale; that the defendant sold the claims for |14,-

000 more than the plaintiff asked, and accounted to

him for |4,€00 cash payment; that plaintiff admits fur-

ther payments from the purchaser on account amount-

ing to |8,750, which entitles the defendant to his five

per cent commission thereon amounting to the said sum

of 1437.50.

5.

The Court erred in sustaining the plaintiff's objection

to the question asked Mr. Chilberg: "Q. Mr. Chilberg,

1 will ask you whether or not you know what the cus-

tom and practice was in the city of Seattle with refer-

ence to the employment of subagents and brokers and

the fixing of their commissions in the sale of mining

properties of the nature of this transaction?"
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6.

The Court erred in sustaining the plaintiff's objec-

tion to the question asked Mr. Chilberg: "Q. State

what that custom and practice was at the time of this

sale."

7.

The Court erred in sustaining plaintiff's objection to

the question asked Mr, Chilberg: "Q. I will ask you,

Mr. Chilberg, whether or not, in making this sale for

Mr. Lyng, you followed the general custom and prac-

tice as you knew it in mining deals?"

8.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. Chilberg: "Q. I will ask you

to state whether in your opinion you would have ever

been able to make this sale without the employment of

some other broker or agent to help you?"

9.

The Court erred in sustaining the plaintiff's objec-

tion to the question asked Mr. S. E. King: "Q. State,

if you please, upon the knowledge you have of those

customs and practices, whether or not a person or a

broker receiving or having placed in his hands for sale,

a piece of mining property at a fixed price would be jus-

tified in placing the property in the hands of another

agent or broker to sell, with the agreement that he

might have as his commission all over and above the

amount fixed by the principal?"
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10.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. S. E. King: "Q. Well, we will

get at it another way, with your knowledge of the cus-

toms and practices of mining brokers in the city of Se-

attle during the time you speak of as having been

in business there, if a person were to write to you, o^*

any other mining broker or agent or person, to sell a

piece of mining property for a certain price, what,

would you or the person who received that offer do,

ordinarily, with reference to the sale of that property

through other brokers.

11.

The Court erred in sustaining the plaintiff's objection

the question asked Mr. S. E. King: "Q. Mr. King, if,

in such a letter as I have mentioned, the principal

should place a price on his claim, and tell you that he

would allow you five per cent commission for making

the sale, would the customs and practices in Seattle at

that time have lead you to place it in the hands of an-

other broker and agree to allow him anything he might

sell the caim for, over and above the price fixed by the

principal?" '

12.

The Court erred in sustaining the plaintiff's objection

to the question asked Mr. H. C. Smithson: "Q. State

whether or not you know of a custom, usage or prac-

tice in the city of Seattle relative to the sale of real

estate or mining property, either or both, which would

govern or be expected to govern your action or any
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other real estate agent's action in the sale of property

placed in his hands at a fixed price, for a fixed commis-

sion, and which custom particularly would govern in

the manner of selling, and the method of procuring a

purchaser?"

13.

The Court erred in sustaining plaintiff's objection to

defendant's offer to prove by the witness, H, C. Smith-

son, and in denying defendant's offer to prove by said

witness that it was the custom, usage and practice in

the city of Seattle, Washington, at the time of the sale

of these properties for agents intrusted with the sale

of real estate and mining properties at a fixed price

and for a fixed commission, to employ subagents and

brokers to assist in securing purchasers for such prop-

erties and to allow them commissions out of the pur-

chase price for their services; and that the defendant

did just what any other agent would have done under

his instructions in this transaction.

14.

The Court erred in sustaining plaintiff's objection to

and in denying defendant's offer to prove by the wit-

ness, Noble Wallingford, the same custom, usage, and

practice in the city of Seattle, Washington, which he of-

fered to prove by the witness, H. O. Smithson.

15.

The Court erred in sustaining plaintiff's objection to

and in denying defendant's offer to prove by the depo-

sition of F. B. Lazier the same custom, usage and prac-
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tice which he offered to prove by the witnesses, H. C.

Smithson, and Noble Wallingford.

16.

The Court erred in sustaining plaintiff's objection to

the question asked Mr. J. E. Chilberg: "Q. State

whether you know what the general custom and prac-

tice was in the city of Seattle at the time this sale was

made, with reference to the mode and method of sell-

ing mining properties, and the employment of sub-

agents and brokers, and the allowance of commissions

in such transactions; and if so, what was such customs

and practice."

17.

The Oourt erred in sustaining the plaintiff's objec-

tion to and in denying defendant's offer to prove by

the answer of said witness to the last above-mentioned

question, that the defendant in making the sale in ques-

tion herein followed the general custom and usage of

agents intrusted with the sale of mining properties,

in Seattle at that time, and did just what any other

agent with similar instructions would have done in the

premises.

'

18.

The Court erred in sustaining plaintiff's motion to

direct the jury to return a verdict in favor of the plain-

tiff and against the defendant for the difference be-

tween the amount sued for by the plaintiff, |3,062.50,

and |175, the amount of defendant's commission on

the |3,500 purchase money received by the defendant
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and withheld by him from the plaintiff, together with

six per cent interest from May 14th, 1900.

19.

The Court erred in instructing and directing the jury

against defendant's objection, as follows:

"Gentlemen of the Jury: All the material averments

of fact in the complaint in this action having been es-

tablished by the evidence offered in support of the

averments of the complaint and all of said averments

being admitted by the defendant in the course of his

evidence, most of them being also admitted in his plead-

ings, and the defendant having failed under the ruling

of the Court to prove the existence of any custom hav-

ing for its object to add to, change or vary the terms

of the contract of agency gathered from the correspon-

dence, telegrams, etc., relating to a commission to be

paid by an agent or middleman acting under and with

defendant in the sale of the mining properties men-

tioned in said complaint, and defendant having made

no offer to prove knowledge of such custom in Lyng,

the jury are now directed by the Court to return a ver-

dict for the plaintiff and against the defendant for

12,887.50, the difference between the amount sued for

by plaintiff, |3,062.50, and |1T5, the amount of defend-

ant's commission on |3,500, the amount of purchase

money proved to be withheld by defendant from the

plaintiff, together with interest on said sum of |2,887.50

at the rate of 6 per cent per annum from May 14th,

1900.
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I!

20.

The Court erred in preparing for, handing to and or-

dering the jury to sign and return the following, ver-
|

diet, against defendant's objection.

"We, the jury, duly impaneled in the above-entitled

action, do hereby find a verdict in favor of the plaintiil

and against the defendant in the amount of |2,887.50,

with interest thereon at the rate of six per cent per

annum from May 14, 1900. li

Dated at Nome, this 20th day of March, A. D. 1908.

Foreman."

21.

The Court erred in entering said verdict against the

defendant and in favor of the plaintiff for the sum of

12,887.50, with interest thereon from May 14, 1900.

22.

The Court erred in denying defendant's motion for

judgment notwithstanding the verdict.

23.

The Court erred in denying defendant's motion for

a new trial.

24.

The Court erred in rendering and entering judgment

in said action in favor ot the plaintiff and against the

defendant for the sum of |2,887.50, with interest there-

on from May 14, 1900 at the rate of six per cent per an-
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num, aggregating |3,384.50, together with costs and dis-

bursements of the action.

W. V. RINEHART, Jr.,

Attorney for Defendant and Plaintiff in Error.

Service of a copy of the foregoing assignment of er-

rors, this 18th day of June, 1903, at Nome, Alaska, is

hereby acknowledged.

0. M. THULAND,
Attorney for Plaintiff, and Defendant in Error.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, Pltff., vs. Eugene Chilberg, Deft. Assignment

of Errors. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

June 18, 1903. Geo. Y. Borchsenius, Clerk. By H. A.

Haagensen, Deputy Clerk. W. V. Rinehart, Jr., Atty.

for Dei't. H. A. H.

In the United States District Court for the District of Alaska,

Second Division.

R. T. LYNG,

Plaintiff,

vs. \ No. 569.

EUGENE CHILBERG,

Defendant.

Order Allowing Writ of Error.

On the petition for a writ of error, and the assign-

ment of errors filed by defendant herein, it is hereby
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ordered that a writ of error be and it is hereby allowed

defendant to the United States District Court of Ap-

peals for the Ninth Circuit and that the bond and se-

curity to be given by defendant on said writ of error

be and it is hereby fixed at the sum of four thousand

dollars to be given within one day; and that upon the

filing with the clerk of this court a good and sufficient

bond in said sum conditioned that if the said defend-

ant, Eugene Chilberg, plaintiff in error shall prosecute

said writ of error to effect and answer all damages and

costs, if he fails to make good his plea, then said ob-

ligation to be void, else remain in full force and virtue,

said bond to be approved by the Court, and all further

proceedings iu this court be and they are hereby sus-

pended and stayed until the determination of said writ

of error by said United States Circuit Court of Appeals

for the Ninth Circuit.

Dated at Nome, Alaska, this 18th day of June, 1903.

ALFRED S. MOORE,
Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division, R.

T. Lyng, Pltff., vs. Eugene Chilberg, Deft. Order Al-

lowing Writ of Error. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska, June 18, 1903. Geo. Y. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. Journal

No. 7, page 545. W. V. Rinehart, Jr., Atty. for Deft.

H. A. H.
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In the United States District Court for the District of Alaska,

Second Dims ion.

R. T. LYNG,

Plaintiff,

vs.

EUGENE CHILBERG,

Defendant.

Bond on Appeal.

Know all men by these presents, that we, Eugene

Ghilberg, as principal, and R. B. Dawson and J. F.

Giese, as sureties, all of the town of Nome, District of

Alaska, are held and firmly bound unto R. T. Lyng, the

above-named plaintiff, in the sum of four thousand

(|4,000) dollars, to be paid to said R. T. Lyng, his ex-

ecutors or administrators, to which payment well and

truly to be made we bind ourselves and each of us,

jointly and severally, and our and each of our heirs, ex-

ecutors, administrators and assigns jointly and seve-

rally, firmly by these presents.

Sealed with our seals and dated this 18th day of

June, 1908.

Whereas the above-named defendant, Eugene Ghil-

berg, has sued out a writ of error to the United States

Circuit Court of Appeals for the Ninth Circuit, to re-

verse the judgment rendered against him in the above-

entitled cause by the United States District Court for

the District of Alaska, Second Division.
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Now, therefore, the condition of the above obligationi

is such that if the above-named Eugene Chilberg shall

prosecute said writ to effect and answer all costs and

damages if he shall fail to make good his plea, then

this obligation shall be void, otherwise to remain in

full force and virtue.

EUGENE CHILBERG. [Seal]

J. F. GIESE. [Seal]

R. B. DAWSON. [Seal]

United States of America, "]

[^ss.

District of Alaska. J

R. B. Dawson and J. F. Giese, being duly sworn each

for himself and not one for another deposes and says:

I am one of the sureties named in the foregoing bond,

and I am a resident of Nome, District of Alaska. I am

not an attorney or counselor at law, marshal, deputy

marshal, commissioner, clerk of any court, or other offi-

cer of any court, and I am worth the sum of four thou-

sand (|4,000) dollars, over and above all debts and lia-

bilities, and exclusive of property exempt from execu-

tion.

R. B. DAWSON.

J. F. GIESE.

Subscribed and sworn to before me this 18 day of

June, A. D. 1903.

[Seal] JNO. H. DUNN,

Deputy Clerk U. S. Dist. Court.

June 18, 1903—The foregoing bond and sureties are

hereby approved.

ALFRED S. MOORE.
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[Endorsed] : No. 569. In the United States District

Court for the District of Alaska, Second Division. R.

T. Lyng, Pltft'., vs. Eugene Chilberg, Deft. Bond on

Appeal for Costs and Supersedeas. Filed in the Of-

fice of the clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska, June 18, 1903. Geo. V.

Borchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. Bond Record No. 2, page 305. W. V. Rinehart,

Jr., Atty. for Deft. H. A. H.

In the United States Olrcuit Court of Appeals for the Ninth

Circuit.

EUGENE CHILBERG,

Plaintiff in Error,

vs.

R. T. LYNG,

Defendant in Error.

Writ of Error (Copy).

The President of the United States of America, to the

Honorable Alfred S. Moore, Judge of the United

States District Court for the District of Alaska,

Second Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, and between R. T. Lyng,

plaintiff, and Eugene Chilberg, defendant, a manifest

error has happened, to the great prejudice and damage

of said defendant, Eugene Chilberg, as by his petition

herein appears.
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We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the records and proceed-

ings aforesaid, with all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city of San Francisco,

in the State of California, together with this writ, so

as to have the same at the said place in said Circuit

within thirty days from date of the allowance of this

writ, that the records and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may cause

further to be done therein to correct those errors what

of right, and according to the laws and customs of the

United States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States this 18th day of June, A. D., 1903.

Attest my hand and the seal of the United States

District Court of Alaska, Second Division, at the clerk's

office at Nome, Alaska, on the day and year last above

written.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.
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The above writ is allowed this 18th day of June, A.

D. 1903.
,

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

True copy.

W. V. RINEHART, Jr.,

Attorney for Pltff. in Error.

[Endorsed] : No. 569. In the United States Circuit

Court of Appeals for the Ninth Circuit. Eugene Chil-

berg, Plff. in Error, vs. R. T. Lyng, Defendant in Error.

Copy of Writ of Error Filed and Lodged by Plaintiff

in Error for the Defendant in Error. Filed in the of-

fice of the clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska, June 18, 1903. Geo. V.

Borchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. W. V. Rinehart, Jr., Atty. for Pltff. in Error.

H. A. H.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

EUGENE CHILBERG,

Plaintiff in Error

vs.
1

R. T. LYNG,
Defendant in Error.

^

Writ of Error (Original).

The President of the United States of America, to the

Honorable Alfred S. Moore, Judge of the United
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States District Court for the District of Alaska,

Second Division, Greeting:

Because of the record and proceedings, as also in che

rendition of the Judgment of a plea which i» in the said

District Court, before you, and between R. T. Lyng,

plaintiff, and Eugene Chilberg, defendant, a manifest

error has happened, to the great prejudice and damage

of said defendant, Eugene Chilberg, as by his petition

herein appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this brief, command you, if

judgment be therein given, that then, under your seal,

distinctly and openly, you send the records and proceed-

ings aforesaid, w^ith all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the City of San Fran-

cisco, in the State of California, together with this writ,

so as to have the same at the said place in said Circuit,

within thirty days from date of the allowance of this

writ, that the records and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may cause

further to be done therein to correct those errors what

of right, and according to the laws and customs of the

Uuited States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 18th day of June, A. D. 1903.

Attest my hand and the seal of the United States

District Court of Alaska, Second Division, at the
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Clerk's office at Nome, Alaska, on the day and year last

above written.

[Seal.] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By H. A. Haagensen,

Deputy.

The above writ is allowed this 18th day of June,

A. D. 1903.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

A true copy of the above writ of error was filed and

lodged in the office of the clerk of the United States

District Court for the District of Alaska, by the plain-

tiff in error for the defendant in error, this 18th day of

June, A. D. 1903.

GEO. V. BORCHSENIUS,

Clerk of the United States District Court for Alaska,

Second Division.

By H. A. Haagensen,

Deputy.

[Endorsed] : 569. In the United State 'Circuit Court of

Appeals for the Ninth Circuit, Eugenei Chilberg, Plain-

tiff in Error vs. R. T. Lyng, Defendant in Error,

Writ of Error. Filed in the office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, June 18, 1903. Geo. V. Borchsenius, Clerk.

By H. A. Haagensen, Deputy Clerk. W, Y. Reinhart,

Jr., Atty. for Pltff. in Error, Nome Alaska. H. A. H.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

EUGENE CHILBERG,

Plaintiff in Error,

vs.

R. T. LYNG,

Defendant in Error.

Citation.

United States of America—ss.

The President of the United States, to R. T. Lyng, and

C. M. Thnland Esq., His Attorney, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at the City of San

Francisco, in the State of California, within thirty (30)

days from date hereof, pursuant to a writ of error

file in the clerk's office of the United States District

Court for the District of Alaska, Second Division,

wherein Eugene Chilberg is plaintiff in error, and you,

R. T. Lyng, are the defendant in error, to show cause,

if any there be, why the judgment rendered against

said plaintiff in error, as in the said writ of error men-

tioned, should not be reversed, and why speedy justice

should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 18th day of June, A. D. 1903.

Witness the Honorable ALFRED S. MOORE, Judge
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of the United States District Court for the District of

Alaska, Second Division, this 18th day of June, A. D.

1903.

[Seal] ALFRED S. MOORE,

United States District Judge for the District of Alaska,

Second Division.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Division,

at the Clerk's office at Nome, Alaska, the day and year

last above written.

GEO. V. BORCHSENIUS,

Clerk of the United States District Court, for the Dis-

trict o'f Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.

Receipt of a. copy of the within Citation acknowl-

edged, this 18th day of June, A. D. 1903.

Attorney for Defendant in Error.

[Endorsed]. Circuit Court of Appeals for the Ninth

Circuit. Eugene Chilberg, Pltff. in Error, vs. R. T.

Lyng, Defendant in Error. Citation. Piled in the of-

fice of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, June 18, 1903. Geo.

V. Borchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. W. V. Rinehart, Jr., Atty. for Pltff. in Error,

Nonie, Alaska. H. A. H.



104 Eugene Chilhcrg

In the United States Circuit Court of Appeals for the

Ninth Circuit.

EUGENE CHILBERG,

Plaintiff in Error,

vs.

K. T. LYNG,

Defendant in Error. /

Proof of Service of Writ of Error and Citation.

United States of America,
|

>-ss.

District of Alaska. J

I, W. V. Rinehart, Jr., being duly sworn, on oath say:

I an:^ the attorney of record for the above-named plain-

tiff in error in the above-entitled cause; that I served

the original writ of error, and the citation in the above-

entitled cause upon C, M. Thuland, Esq., attorney for

the above-named defendant in error, on the 18th day of

June, 1903, at Nome, Alaska, by leaving true, and cor-

rect copies of each thereof, in a conspicuous place upon

his desk in his office in said city of Nome, at or about

the hour of four thirty o'clock, P. M., on said day, in

the presence of Mrs. C. M. Thuland, the wife of said at-

torney, who then had charge of said oflSce during the

absence of said attorney; that the residence of said at-

torney is at the same place and adjoins his office In the

next room, and his said wife came from the residence

room into the office room, and I informed her that I

desired to serve the said writ of error and citation upon
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her husband, and she informed me that Mr. Thuland

was absent, and directed me to leave the copies of said

writ and citation on the said desk, and that she would

call Mr. Thuland's attention to them upon his return;

that I then and there had the originals of each of said

papers in my possession and expected to have service

thereof accepted on the back thereof; but owing to the

fact that Mr. Thuland was absent from his office, and

that Mr. Lyng, the defendant in error, was absent from

the District of Alaska, the service was made as afore-

said, in accordance with section 496 of the Code of

Alaska, approved June 6, 1900.

W. V. RINEHART, Jr.

Subscribed and sworn to before me this 3d day of

July, 1903.

[Seal] H. A. HAAGENSEN,
Deputy Clerk of the U. S. Dist. Court, Alaska, Second

Division.

[Endorsed] : 569. In the United States Circuit Court

of Appeals for the Ninth Circuit. Eugene Chilberg,

Pltff. in Error, vs. R. T. Lyng, Deft, in Error. Proof of

Service of Writ of Error and Citation. Filed in the

office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, July 3, 1903. Geo. V.

Borchsenius, Clerk, by H. A. Haagensen, Deputy Clerk.

W. V. Rinehart, Jr., Atty. for Pltff. in Error. H. A. H.
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In the United States District Court for the District of

Alaska, Second Division,

E. T. LYNG, \

Plaintiff, and Defendant in Error,

vs.

EUGENE CHILBEKG.
Defendant, and Plaintiff in Error.

Order Extending Time to File Transcript.

Good cause appearing- therefore, it is hereby ordered

by the undersigned Judge who signed the citation in

the above-entitled action, that the time for the plain-

tiff in error to file in the United States Circuit Court

of Appeals, the transcript of record in the said action

and docket said action in said Circuit Court of Ap-

peals be and the same is hereby enlarged to and includ-

ing the fifteenth day of August, 1903.

Done in open Court this 18th day of June, A. D. 1903.

ALFRED S. MOORE,

District Judge.

[Endorsed] : 569. In the United States District

Court, for the District of Alaska, Second Division. R.

T. Lyng, Pltff., Defendant in Error, v. Eugene Chilberg,

Deft., Plaintiff in Error. Order Extending Time to

File and Docket Case in the U. S. Circuit Court of Ap-

peals, Ninth Circuit. Filed in the Office of the Clerk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. June 18, 1903. Geo. V. Borchsenous,

Clerk. By H. A. Haagensen, Deputy Clerk. Journal

No. 7, page 546. H. A. H. W. V. Rinehart, Jr., Atty for

Pltff in Error.
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United States of America, United States District Court, Dis-

trict ofAIaska, Second Division.

R. T. LYNG,

Plaintiff,

vs. \

:)

EUGENE CHILBERG,

Defendant.

Praecipe for Transcript.

To the Clerk of the Above-Entitled Court:

You will please prepare transcript of record herein,

including the following papers: Complaint, summons,

stipulation extending time to answer, minute order

granting defendant ten days to file amended answer,

am,ended reply to amended answer, verdict, judgment,

minute order granting defendant thirty days to file

bill of exceptions, stipulation extending time to file

bill of exceptions, order continuing settlement of bill

of exceptions until May term, bill of exceptions, order

settling bill of exceptions, petition for writ of error,

assignment of errors, order allowing writ of error, bond,

order extending time to file and docket case in Court

of Appeals.

June 18th, 1903.

W. V. RINEHART, Jr.,

Atty. for Defendant.

[Endorsed]: Cause No. 569. U. S. District Court,

District of Alaska, Second Division. R. T. Lyng, Plain-

tiff, vs. Eugene Chilberg, Defendant. Praecipe. Filed
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in the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, June 18, 1903.

Geo. V. Borchsenius, Clerk, by H. A. Haagensen,

Deputy Clerk. W. V. Rinehart, Jr., Atty. for Defend-

ant. H. A. H.

In the United States District Court for the District of Alaskaj

Second Division.

R. T. LYNG, \^
Plaintiff,

^^'
S No. 669—CiviL

EUGENE CHILBERG,

Defendant.

Clerk's Certificate to Transcript.

I, George V. Borchsenius, clerk of the United States

District Court of Alaska, Second Division, do hereby

certify that the foregoing typewritten pages, from one

to eighty-seven, both inclusive, is a true and exact

transcript of the complaint, summons, stipulation to

answer, minute order ten days to answer, amended an-

swer and counterclaim, amended reply, verdict, minute

order defendant to file bill of exceptions in thirty days,

judgment, stipulation extending time to file bill of ex-

ceptions, stipulation extending time to file amendments

to proposed bill of exceptions, order extending

tim'e to file bill of exceptions, order that bill of

exceptions be settled next term, bill of exceptions,

order settling bill of exceptions, petition for writ of er-

ror, assignment of errors, order allowing writ of error.
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bond on appeal, lodged copy writ of error, writ of error,

citation, proof of service of writ of error and citation,

order enlarging time to file transcript in circuit court

of appeals, praecipe for transcript, in the case of R. T.

Lyng vs. Eugene Chilberg, No. 569, Civil, and of the

whole thereof as appears from the files and records in

my office at Nome, Alaska; and further certify that

the original writ of error and original citation in said

case are attached to said transcript.

Costs of transcript: |26i.60.

Paid by W. V. Rinehart, attorney for Eugene Chil-

berg, defendant.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 3d day of July, A. Dc

1903.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the U. S. District Court, Alaska, Second Di-

vision.
'

j

By H. A. Haagensen,

Deputy Clerk.

[Endorsed] : No. 976. United States Circuit Court

of Appeals for the Ninth Circuit. Eugene Chilberg,

Plaintiff in Error, vs. R. T. Lyng, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States District Court for the District of Alaska,

Second Division.

Filed July 18, 1903.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

Oltrrmt fflnurt of Appeals

FOR THE NINTH JUDICIAL CIRCUIT

EUGENE CHILBERG,

vs.

R. T. LYNG,

Plaintiff in Error

Defendant in Error

No. 976

UPON WRIT OF ERROR TO THE DISTRICT COURT OF THE
UNITED STATES FOR THE DISTRICT OF ALASKA

STATEMENT OF THE CASE.

This action was brought originally by the defendant in

error, plaintiff below, in the District Court of the United

States for the District of Alaska, Second Division, to re-



cover a money judgment in the sum of $3,062.50 against

the plaintiff in error, defendant below.

The defendant in error Lyng claims that on the 14th day

of May, 1900, at Seattle, Washington, the plaintiff in

error, acting as the agent of the defendant in error Lyng,

bonded a certain placer mining claim, the property of said

Lyng, and received as such agent in such transaction as

cash pa>^iient $3,750. That it was agreed that the said

Chilberg should receive five per cent, of the pajTuents

made for his services in effecting the sale of said claim.

That on the date above mentioned he accounted to defen-

dant in error for $2,000 of said cash ]^ayment, less 5 per

cent, commissions and expenses of telegrams and draft-

ing papers, amounting to the sum of $1,885.35, but failed

to account for the balance, to-wit, $1,750, and appropriated

the same to his own use. On this amount of $1,750 a

credit is given by Lyng to Chilberg of $437.50, being 5 per

cent, on the second payment of $8,750 paid by the pur-

chaser, and defendant in error claims of plaintiff in error

by his first cause of action the total sum of $1 .31 2.50. (See

Record, pp. 1 and 2.)

On the second cause of action defendant in error

Lyng claims of plaintiff in error Chilberg tlie sum of

$1,750 on an assigned demand of John A. Dexter for the

sale of another placer mining claim on a similar state of

facts as alleged in the first cause of action set out in the



complaint of defendant in error, the total demand of the

said defendant in error being by said two causes of action

the sum of $3,062.50, with interest, etc. (See record, pp.

2 and 3.)

The plaintiff in error Chilberg by his answer denies the

receipt of the said sums of $1,750 as claimed by defendant

in error in each of his said causes of action, and alleges

that he has fully and fairly accounted to said Lyng and

Dexter for moneys received by him as cash payment on

said transaction, to-wit, the sum of $2,000 on each of said

claims, less five per cent, commission and expenses as

alleged in plaintiff's complaint, and is also entitled to five

per cent, commission on tlie payment of $8,750 as above

mentioned, and denies that there is due defendant in error

any sum or sums whatever. (See record, pp. 9 and TO.)

Tlie i^laintiff in error, for a further defense, alleges that

it was a general custom and usage for agents entrusted

with the sale of mining properties to employ sub-agents

and brokers to assist in securing ])urchasers for such

properties, and to allow them commissions out of the

purchase jirice for their services, and that such custom,

usage and practice was necessary in this case, and was

followed by the plaintiff in error to secure a purchaser,

and plaintiff in error agreed with said broker that he

sliould have the first cash ]:)aymcnt which he might secure

from any purchaser over and above the amount fixed by
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plaintiff as sucli cash payment, and that defendant in

error was fully notified thereof, and made no objection

thereto. The plaintiff in error further claims that no

part of the sum of $3,500 paid to said broker employed by

him was ever returned to the plaintiff in error, nor did

he ever receive any part thereof, either directly or indi-

rectly, and that the same was paid to said broker in ac-

cordance with said general custom. And that on the 14th

day of May, 1900, he made a full, fair and complete report

of said sale and of the payment of the said sum of $3,500

to said broker as and for his commission, and forwarded

the same with the contracts of sale and other papers to

defendant in error, and rendered unto him a full and com-

plete account of the receipts and disbursements in said

transaction, showing a balance of $3,770.70 due to defen-

dant in error, which said sum was forwarded by wire to

defendant in error, and was by him received and accepted.

(Record, pp. 10-13.)

Plaintiff in error further claims under a counter-claim

from the defendant in error the sum of $437.50, being 5

per cent, commissions on the subsequent payments, aggre-

gating the sum of $8,750 to the defendant in error. (Rec-

ord, pp. 14-15.)

The testimony shows that jirelimmary negotiations

were had between Lyng and Chilberg relating to a sale of

these mining i^roperties in January, 1900, at Seattle,



Washington, and thereafter, on April 30, 1900, Lyng wrote

Chilberg as follows

:

''Regarding the offer through Mr. King, will say that we
will take $2,000 cash on each claim, and balance of $23,000

and $28,000 respectively by September 15th, the claims to

be worked by tlie buyers the whole season, or until Sep-

tember 15th, the owners to get one-half, or will take one-

third of all gold taken out up to that time. If you can

Ijring this deal through let me know and will give you

5 per cent, com."

(See Plaintiff's Exhibit 2, record pp. 30-31.)

On ^fay 14th Chilberg notified Lyng of tlie sale to the

purchaser Strout, and gave full details of the transaction

whereby the property was sold to Strout. and cash pay-

ment made of $7,500. These matters are set forth in let-

tor of that date to Lyng from Chilberg (Plaintaff's Exhibit

12, record pp. 38-40). After the receipt of this letter of

^[ay 14th, 1900, giving full information of Chilberg 's

conduct as agent and carrying the remittance of $4,000,

less commissions and expenses, Lyng made no objection

until tlie demand was made by him on Chilberg prior to

instituting this suit, which was about a year thereafter.

(See record, pp. 42 and 57.)

It is an uncontradicted fact in this case that plaintiff

in error received from the purchaser $8,750 as deferred

payments due Dexter, and that he paid the same over to

Dexter, less 5 per cent, commission on same as per orig-



inal agreement. Dexter at that time accepted the pay-

ment, stating that the same was satisfactory to him and

that he was very well pleased with the trade. (Record,

pp. 43 and 58.)

At the close of plaintiff's case the defendant moved the

court to direct a verdict in his favor and against the plain-

tiff, for the snm of $437.50; which motion was denied

by the court. (Record, p. 46.) Defendant then pro-

ceeded to introduce evidence in his behalf and at the close

of his case plaintiff moved the court to direct a verdict in

favor of the plaintiff and against the defendant for the

sum of $2,887.50, with interest from May U, 1900, which

motion was granted by the court and the jury instructed

to bring in a verdict in accordance with said motion, which

was done. (Record, pp. 70-72.)

SPECIFICATION OF ERRORS.

The plaintiff in error assigns the following specifica-

tions, to-wit:

I.

The court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: "Q. If Mr. Chilberg had

sold these claims for nothing more than the $2,000 cash



payment, and the deferred payments to be made as per

your letter, would you have made any objection!"

II.

The court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: ^'Q. As a matter of fact,

Mr. Lyng, when you sent those papers, and had these

communications with Mr. Chilberg, didn't you exjiect that

he would do just as any other ordinary person would do

in selling mining claims?"

III.

The court erred in sustaining plaintiff's objection to the

question asked Mr. Lyng: "Q. You were in somewhat of

a hurry to have this matter closed up, and urged Mr.

Chilberg in your letters, and telegrams, to close it up if

possible by a certain date ! '

'

IV.

The court erred in denying defendant's motion, made

at the conclusion of plaintiff's case, to direct the jury to

return a verdict for defendant for the sum of $437.50 on

the ground that it appears from the plaintiff's evidence

that the plaintiff authorized the defendant to sell the min-

ing claims mentioned therein, and agreed to accept and

receive therefor $4,000 cash and $51,000 deferred pay-^
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ments, and to allow and pay defendant five per cent, com-

mission on all pajnnents, for making the sale; that the

defendant sold the claims for $14,000 more than the

plaintiff asked, and accounted to him for $4,000 cash pay-

ment; that plaintiff admits further payments from the

purchaser on account amounting to $8,750, which entitles

the defendant to his five per cent, commission thereon,

amounting to the said sum of $437.50.

V.

The court erred in sustaining the plaintiff's objection

to the question asked Mr. Chilberg: "Q. Mr. Chilberg, I

will ask you whether or not you know what the custom and

practice was in the city of Seattle with reference to the

emplo^Tiient of sub-agents and brokers and the fixing of

their commissions in the sale of mJning properties of the

nature of this transaction ? '

'

VI.

The court erred in sustaining the plaintiff's objection to

the question asked Mr. Chilberg: '^Q. State what that

custom and practice was at the time of this sale?"

VII.

The court erred in sustaining plaintiff's objection to

the question asked ^,h\ Chillierg: "Q. I will ask you,



Mr. Chilberg, whetlier or not, in making this sale for Mr.

Lyng, you followed the general custom and practice as

you knew it in mining deals?"

VIII.

The court erred in sustaining plaintiff's objection to the

question asked Mr. Chilberg: ''Q, I will ask you to state

whether in your opinion you would have ever been able to

make this sale without the employment of some other

broker or agent to help you!"

IX.

The court erred in sustaining the plaintiff's objection to

the question asked Mr. S. E. King: '^Q. State, if you

please, upon the knowledge you have of those customs and

practices, whether or not a person or a broker receiving

or having placed in his hands for sale, a piece of min-

ing property at a fixed price, would be justified in placing

the property in tlie hands of another agent or broker to

sell, with the agreement tliat he might have as his com-

mission all over and above the amount fixed by the prin-

cipal!"

X.

The court erred in sustaining plaintiff's objection to

the question asked Mr. S. E. King: "Q. Well, we will get
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at it another way: AVitli your knowledge of the customs

and practices of mining brokers in the city of Seattle dur-

ing the time you speak of as having been in business there,

if a person were to write to you, or any other mining

broker or agent or person, to sell a piece of mining prop-

erty for a certain price, what would you or the person who

received that offer do, ordinarily, with reference to the

sale of that property through other brokers?"

XI.

The court erred in sustaining the plaintiff's objection to

the question asked Mr. S. E. King :

'
' Q. Mr. King, if, in

such a letter as I have mentioned, the principal should

place a price on his claim, and tell you that he would allow

you five per cent, commission for making the sale, would

the customs and practices in Seattle at that time have

led you to place it in the hands of another broker and

agree to allow him anything he might sell the claim for,

over and above the price fixed by the principal?"

XII.

The court erred in sustaining the plaintiff's objection

to the question asked Mr. H. C. Smithson: "Q. State

whether or not you know of a custom, usage or practice

in the citv of Seattle relati\'e to the sale of real estate or
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mining property, either or both, which would govern or be

expected to govern your action or any other real estate

agent 's action in the sale of property placed in his hands

at a fixed price, for a fixed commission, and which cus-

tom particularly would govern in the manner of selling,

and the method of procuring a purchaser?"

XIII.

The court erred in sustaining plaintiff's objection to de-

fendant's offer to prove by the witness, H. C. Smithson,

and in denying defendant's offer to prove by said witness

that it was the custom, usage and practice in the city of

Seattle, Washington^ at the time of the sale of these prop-

erties, for agents intrusted with the sale of real estate and

mining properties at a fixed price and for a fixed commis-

sion, to employ sub-agents and brokers to assist in secur-

ing purchasers for such properties and to allow them com-

missions out of the i)urchase price for their services ; and

that the defendant did just what any other agent would

have done under his instructions in this transaction.

XIV.

The court erred in sustaining plaintiff's objection to

and in denying defendant's offer to prove by the wit-

ness, Noble Wallingford, the same custom, usage, and
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practice in the city of Seattle, Washington, which he of-

fered to prove by the witness, H. C. Smithson.

XV.

The court erred in sustaining phiintiff's objection to

and in denying defendant's offer to ])rove by the deposi-

tion of F. B. Lazier the same custom, usage and practice

which he offered to prove by the witnesses, H. C. Smith-

son and Noble Wallingford.

XVI.

The court erred in sustaining plaintiff's objection to

the question asked Mr. J. E. Chilberg: "Q. State

whether you know what the general custom and practice

was in the city of Seattle at the time this sale was made,

with reference to the mode and method of selling mining

properties, and the employment of sub-agents and brok-

ers, and the allowance of commissions in such transac-

tions ; and if so, what was such custom and practice?"

XVIT.

The court erred in sustaining the plaintiff's objection to

and in denying defendant's offer to prove by the answer

of said witness to the last above-mentioned question, that

the defendant in making the sale in question herein fol-
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lowed tbo general custom and usage of agents intrusted

with the sale of mining properties, in Seattle at that time,

and did just what any other agent with similar instruc-

tions would have done in the premises.

XVIII.

The court erred in sustaining plaintiff's motion to

direct the jury to return a verdict in favor of the plaintiff

and against the defendant for the difference between the

amount sued for by the plaintiff, $3,062.50, and $175, the

amount of defendant's commission on the $3,500 pur-

chase money received by the defendant and withheld by

him from the plaintiff, together with six per cent, inter-

est from May 14th, 1900.

XIX.

The court erred in instructing and directing the jury

against defendant's objection, as follows:

'

' Gentlemen of the Jury : All the material averments of

fact in the complaint in this action having been established

by the evidence off'ered in support of the averments of

the complaint and all of said averments being admitted

by the defendant in the course of his evidence, most of

them being also admitted in his pleadings, and the defen-

dant having failed under the ruling of the court to prove

the existence of any custom having for its object to add

to, change or vary the terms of the contract of agency

gathered from the correspondence, telegrams, etc., relat-



14

ing to a commission to be paid by an agent oi middleman

acting under and witli defendant in the sale of the min-

ing properties mentioned in said complaint, and defendant

having made no offer to prove knowledge of such cus-

tom in LjTig, the jury are now directed by the court to

return a verdict for the plaintitf and against the defen-

dant for $2,887.50, the difference between the amount

sued for by plaintiff, $3,062.50, and $175, the amount of

defendant's commission on $3,500, the amount of pur-

chase money proved to be withheld by defendant from

the plaintiff, together with interest on said sum of $2,-

887.50 at the rate of 6 per cent, per annum from ]\Iay 14tli,

1900."

XX.

The court erred in preparing for, handing to and order-

ing the jury to sign and return the following verdict,

against defendant's objection:

"We, the jury, duly impaneled in the above-entitied ac-

tion, do hereby find a verdict in favor of the plaintiff and

against the defendant in the amount of $2,887.50, with in-

terest thereon at the rate of six per cent, per annum from

May 14, 1900.

"Dated at Nome this 20th day of March, A. D. 1903.

"
, Foreman. '

'

XXI.

The court erred in entering said verdict against the de-

fendant and in favor of the plaintiff' for the sum of

$2,887.50, with interest th.ereon from May 14, 1900.
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XXII.

The court erred in denying defendant 's motion for judg-

ment notwithstanding the verdict.

XXIIL

The court erred in dem^ing defendant's motion for a

new trial.

XXIV.

The court erred in rendering and entering judgment in

said action in favor of the plaintiff and against the de-

fendant for the sum of $2,887.50, with interest thereon

from May 14, 1900, at the rate of six per cent, per annum,

aggregating $3,384.50, together with costs and disburse-

ments of the action.

ARGUMENT.

As sliown by the undisputed facts of this case, Chilberg,

plaintiff in error, was authorized to sell these placer min-

eral claims on terms set out in plaintiff's exhibit 2 (Rec-

ord, p. 31). Lyng had been in Seattle and conferred with

Chilberg regarding a sale of the properties, and his resi-

dence was San Francisco. Chilberg had made efforts to

sell the properties at Seattle, both through Whittlesey and

King, and as he says was unable to personally secure a



16

purchaser. Ttis apparent from the correspondence and the

circumstances developed in tlie evidence that Lyng was

thoroughly conversant with pkicer mining properties and

the general custom and usage relating to their disposition

on the Pacific Coast, as well as at Seattle. In view of this

l)IaintilY in error Chilherg undertook to act upon and did

act upon the custom prevailing among mining brokers, of

disposing of the properties through a sub-broker for an

increased price, which was contracted to bo paid to the

sub-broker in case the purchaser was found by the sul)-

agent or broker. In this way ]\lr. J. I]. Chilberg, a mining

broker at Seattle, was engaged by ])laintiff in error to

find a purchaser on terms as quoted in Lyng's letter of

April noth, it being understood that J. F. Chilberg's com-

pensation was to be the increase of yn-ice secured. It is

undisputed that plaintiff in error did not in any way profit

by the transaction, except to secure a sale for Lyng and

Dexter, and receive his agreed commission of 5 per cent.

L^Tig and Dexter got tlieir i)rice and more. It is safe to

say they could not have sold at all had not 'Sir. J. E. Chil-

berg been induced to act by a promise of all over the prices

quoted. There is no element of fraud or concealment

claimed or shown as between principal and agent in this

case. Immediately after the sale to Strout. the money

received by plaintiff in error was remitted with a full and

clear statement of the entire transaction, with no remon-

strance following from defendant in error or from Dexter-
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In fact, Dexter, on the second pa^Tnent, expressed himself

as fully satisfied with the sale, many months after it

was made. Is it not then fair to presume that both Lyng

and Dexter, with a knowledge of both the facts and the

custom among brokers at Seattle, acquiesced in all that

their agent had done, and that this suit was an after-

thought? The first demand for the $3,500 was not made

or objection raised until in July of the year following the

transaction. (See Record, p. 57.)

In view of these facts and circumstances, we respect-

fully urge that the lower court erred in its various rulings,

excluding the testimony offered to show usage and cus-

tom among mining brokers at Seattle, and that the acts

of })laintiff in error were fully warranted by such custom

and usage. It is sufficient to call the court's attention to

the assignment of errors herein enumerated under that

title without specific reference to the testimony offered

and ruled out by the lower court.

In any event, conceding, for the sake of argument, that

the lower court was right in excluding the evidence offered

on the ground that knowledge of a special and local cus-

tom must be brouglit home to the defendant in error, yet

the plaintiff in error was entitled to show, if he could,

that the custom of permitting the employment of a sub-

broker under tlie conditions heretofore set out was so well
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known and so well established as to raise a presumption of

knowledge on the part of the defendant in error.

Ilanshrough vs. Need, 27 S. E. 593;

Botamj Worsted Works vs. Werult, 48 N. Y. S.

1024;

Cayneron vs. McNair tC Harris Real Estate Co.,

76Mo. App. 366;

Am. cO Eng. Ency. of Law (1st ed.), Vol. 27, p.

743;

Johnson vs. Gilfallan, 3 Minn. 393

;

Bailey vs. Bensley et al., 87- 111. 556

;

Samuels vs. Oliver, 22 N. E. 499;

Union Stock Yards d- Transit Co. vs. Mallory et

ai.,41N. E. 888;

Union Stock Yards vs. Westcott et al., 66 X. AY.

419;

Mooney vs. Ilonard Ins. Co., 38 Mass. 375;

Caldwell vs. Dawson, 61 Ky. 121

;

Lyon vs. George, 44 Md. 295

;

Duight vs. Whitney, 32 Mass. 179;

Walsh vs. Miss. Trans. Co., 52 Mo. 434;

Wadleigh vs. Davis, 63 Barb. 500;

Marrett vs. Brockett, 60 Me. 524;

Coxe vs. Heisley, 19 Pa. St. 243;

Planters' Bank vs. Markliam, 37 Am. Dec. 162;

Austrian vs. Springer, 94 Mich. 343.

There was but one way in which plaintiff in error

could have shown the character of the custom—not by

the pleadings or assertion of counsel, but by evidence of

the custom itself.

The court erred in taking from the jury those ques-

tions on which plaintiff in error was entitled to have
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them pass, wliich questions could have properly been

brought before either the court or jury only in the way

attempted by counsel for ]^laintiff in error. Xot only was

the plaintiff in error entitled to have the existence of the

usage and custom passed upon, but as well whether or not

laiowledge existed in defendant in error or was to be

imputed to him.

60 X. Y. S. 511

;

Ponell vs. Luders, 87 X. W. 940;

Tlinrhhorn vs. Bradley, 90 X. W. 592.

The case should not have been taken from the jury by

a peremptory instruction for a verdict for plaintiff L^^lg,

but should have been sent to the jury to find:

Isl. If there was a special custom at Seattle, of which

plaintiff had Imowledge, authorizing one mining broker to

engage another to sell jiroperty entrusted to him.

2nd. If there was a universal and well-established cus-

tom to the same effect, and that defendant Chilberg acted

in conformity thereto.

Respectfully submitted,

AV. V. EIXEHART, Jr.. and

BALLIXGER, ROXALD & BATTLE,

Attornevs for Plaintiff in Error.
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SUPPLEMENTAL BRIEF FOR PLAIN-

TIFF IN ERROR.

On the oral argument of this cause, the following au-

thorities, which do not appear in the brief already on

file herein, were cited:

"If there is not anything upon the face of the in-

strument to exclude it, and it appears that a well-

established usage existed in reference to the subject-

matter to which it relates, when the instrument was
made, and such usage does not impair the express



terms of the instrument, and is not unreasonable or
in conflict with positive law, it may always be
shown, although its effect is to add incidents to the
contract or change the ordinary sense of certain

terms employed, because a knowledge thereof is es-

sential to give effect to the contract according to the

true intent of the parties thereto."

Clarke's Browne on Usages and Customs, p.

170,

"A general usage in a particular place, regulat-

ing certain matters, as sales on commission, mav al-

ways be shown when the usage is reasonable and not

contrary to law, and it will be presumed that every-

one dealing where such usage prevails, knows of

and deals in reference to it."

Id., p. 149.

Persons dealing with each other in a business in

which certain usages exist are presumed to deal with

reference thereto, unless such usages are expressly con-

tracted against, and it is competent to show what such

usages are.

Lupton vs. Nichols, 63 N. E. Rep., 477.

Either party may give evidence of a custom without

accompanying it with direct evidence that it was

known to the opposite party, provided he intends, on

all the evidence to be produced in the case, to show

that knowledge.

Lawson on Usages and Customs, Sec, i;8.



In Dodge vs. Favor et ai, 8i Mass., 82, plaintiff

sued defendants for services rendered by plaintiff's son.

Defendants offered to prove that it was customary in

the manufacturing establishments of Lowell (of which

they were one) to pay their employees monthly. They
did not offer to prove by direct testimony that the

plaintiff knew of this custom; but contended that they

could satisfy the jury on the evidence in the case that

he did know of it, and it was so argued to the jury.

This testimony was objected to by plaintiff, but the

Court admitted it. In sustaining the ruling of the

lower Court, it was said: " It is no doubt a general

" rule of law that a custom, unless it be one which is an-

" cient or of very common prevalence, and well known
" in the community, cannot be availed of unless the

" knowledge of it is brought home to the party who is

" to be affected by it. If, therefore, the defendants

" had not offered to show both the prevalence of the

" custom and the knowledge of it by the plaintiff, this

" objection to the proposed evidence should have been

" sustained, because if not shown to have been known
" to him, they were not entitled to use it against his will

" to their advantage. In such case, testimony to prove

" the existence of the custom would have been inadmis-

" sible, for it would have been useless to hear evidence

" of which no legitimate use could be made. The de-

" fendants preferred no claim in opposition to this rule,

" but they contended that upon the whole proof which

" would be produced on their part, it would appear,
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" and the jury would be satisfied, that the plaintiff did

"have knowledge of the custom; and they therefore

" accompanied their offer to prove it with an offer to

" prove also that it was known and understood by the

" plaintiff"."

The proper order being to prove the usage first and

the notice after^vards, evidence of the usage may well

be excluded when the party offering does not intimate

his intention to follow it by proof of knowledge of

some kind, either express or presumptive.

Lawson on Custoins and Usages, Sec. :;8.

In Bodfish vs. Fox, 23 Me., 00; ^Q Am. Dec. 611, it

was said that the true question for the consideration of

the jury in such case is whether the usage was so gen-

erally known and acted upon that the plaintiff, from

that and the other facts and circumstances proved,

must be presumed to have had reference to it; as in

such case it would become, as it were, a part of their

agreement, and binding upon them.

"The scope of an agent's authority is to be ascer-
tained by the necessities which are incident to the
act which an agent has to do. His action in the
matter will be estimated by the possibilities of the
trade in connection with which he transacts, and
these possibilities are modified by the usages of the
trade. It is in the power of the principal to define
the aeent's authority with a strictness which will
prevent the operation of the customs of the place or
trade. If he fails to do so. he must not compb.in if

his authority is interpreted by the ordinary usages
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of trade, and he finds himself bound by these, even

though he is ignorant of their existence. The char-

acter of the usage and its etfect upon the relation of

the parties must be considered before it is admitted

to affect a contract entered into by persons who are

ignorant of it. Some usages are so evidently tech-

nical that it would be wTong to suppose that persons

contracting without knowing them could reason-

ably anticipate their existence, or, the existence of

any in their factual connection. Many, on the other

hand, are so palpably matters of general conveni-

ence and belonging to a trade in such rapid growth,

that it must be presumed to be making its own laws

in the establishment of customs, that it is rirrht to

presume that the individual contracting, although

ignorant of the particular custom, must have been
aware of the existence of usages, may have surmised

their nature, and even if he did not, was at least wil-

ling to enter into a contract the precise terms of

which were unknown to him because the incidents

were to be attached by a usage of which he was ig-

norant. Just as one man trusts another to work for

him, with general authority as an agent, trusting to

the honor and honesty of the individual, so may one
trust a usage to regulate one's rights; for a usage is

the outcome of the honor, honesty, fair dealing and
convenience of a class of men."

Lawson on Law of Custom and Usage, bottom

of page 48, et seq.

Clark's Browne on Customs and Usages, Sec.

134-

"A person who deals in a particular market must
be taken to deal according: to the known f^eneral

and uniform custom or usage of that market, and
he who employs another to act for him at a par-

ticular place or market, must be taken as intending



that the business to be done will be done according
to the custom and usage of that place or market,
whether the principal, in fact, knew of the usage or
custom or not."

Bailey vs. Bensley, et al, 87 111., 556, citing

Story on Agency, Sees. 60, 96, 199, and other

authorities.

If there is evidence of an alleged usage, the question

as to whether it exists is one for the jury, and mere con-

flict in the evidence will not justify its exclusion.

Hinchborn vs. Bradley, 90 N. W., 592.

Kaufman vs. Manufacturing Co., 78 Iowa, 679;
16 Am. St., 462.

Whatever acts are usually done by agents in any par-

ticular business, employment or character, whatever

rights are usually exercised by them, and whatever du-

ties are usually attached to them, all such acts, rights

and duties are deemed to be incidents of the authority

confided to them in their particular business, employ-

ment or character. These, indeed, are in some cases so

w^ell known and so well defined in the common negotia-

tions of commerce, and by the frequent recognition of

courts of justice, as to become matters of legal intend-

ment and inference, and not to be open for inquiry or

controversy. In other cases, indeed, they may be fairly

open as matters of fact, to be established by suitable

proofs.



Story on Agency, Sec. io6.

Wharton on Agency, Sec. 696.

Cheeves, J., in Barksdale vs. Brown, 9 Am. Dec,

720, said:

"I doubt whether there can be a commercial usage
which can be deemed so palpably unreasonable as

not to be binding. A usage so unreasonable can
never grow up. The free course of trade will not
permit it; as well might a plant vegetate under a
great incumbent weight. That it is a usage itself is

proof of its reasonableness, so irrefragable that no
abstract reasoning can explain it away. The real

inquiry ought to be, 'Is it a usage?' Has it been
sufficiently established? To establish a usage, it

ought to be proved to be so general, uniform and
frequent as to warrant an inference that the party
against whom the benefit of it is claimed had a
knowledge of it, and contracted with reference to

it."

Chief Justice Thompson of Pennsylvania, in Mc-
Masters vs. Pennsylvania R. R. Co., 69 Pa. St., 374,

said that in modern times it would not be likely that

anything which was not reasonable would be suffered

to grow into a custom.

"Just as one man trusts another to work for him
with general authority as an agent, trusting to the

honor and honesty of the individual, so one may
trust a usage to regulate one's rights—for a usage is

the outcome of the honor, fair dealing and conveni-

ence of a class of men. The admissibility of proof

of a usage as against one who was ignorant of it is a

question which mieht well be left to be decided in

each individual case."
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Clarke's Browne on Usage, Sec. 136.

"The way in which usage is permitted to annex

incidents to written contracts, is another proof of

its relationship to the common law. Law annexes

various incidents to contracts, and these differ from
those annexed by usage only in the circumstance

that they claim their own recognition without proof,

while the others have to be evidenced."

Id., Sec. 137.

"It may be stated as a result of the authorities

that a usage may be proved to influence the con-

struction of the law, or to explain it, and that it may
be proved to influence the construction of a con-

tract, although contrary to some rule of general law,

and when proved it then becomes a question of fact,

whether the parties contracted in reference to it, or,

in other words, whether they adopted it as a part of

their contract in preference to the general law as the

rule for its interpretation, and this is properly a

question for the jury."

Renner vs. Columbia Bank, 9 Wheat. (U. S.),

587.

Isham vs. Fox, 7 Ohio St., 317.

Leach vs. Perkins, 17 Me., 462.

"It is essential to keep in mind that authority and

the instructions of the principal are not necessarily

identical. There may, of course, be cases wherein

the instructions constitute the authority—where
they are contemporaneous and coextensive with its

creation. But this is not necessarily or even ordinari-

ly true. The authority of the agent is the aggregate

of the powers which, in contemplation of law, the

principal has conferred upon the agent. It may



consist not only of what the principal said, but of

what he did or failed to do. Actions often speak
louder than words, and certainly the effect which
the law attributes to the words or conduct of the

principal cannot be changed by his declarations or

instructions.

"Usage, or what is customary in similar cases,

may contribute to determine the authority."

Meachem Outlines of Agency (2d Ed., 1903),

Sec. 138.

The principal case cited by defendant in error,

De Bussche vs. Alt, 8 L. R. Chanc. Div., 286, was an

action brought against a sub-agent who, with a full

knowledge that he could obtain a higher price for a

vessel consigned to him for sale, had purchased the

same at the minimum price fixed by the consignor of

his principal, and immediately sold it at an advance of

$85,000.00. The court there very properly held that the

defendant, having once been appointed to act as agent

for plaintiff in connection with the sale of his vessel,

could not change his position from that of agent to that

of purchaser, without the knowledge and consent of the

plaintiffs. It was further held that if such a transac-

tion were to be held valid so as to entitle the substitute

to make a profit out of it, it would open the door in a

variety of cases to agents, who could not themselves di-

rectly become purchasers, indirectly doing the same

thing through the intervention of substitutes and to the

commission of serious frauds upon principals.
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The act complained of in that case could not be justi-

fied by proof of any custom authorizing the same. The

act itself was violative of the established principle of

agency that the agent will not be allowed to make a

profit out of the agency or deal in the business thereof

for his own benefit, but must give the principal the

benefit of any advantage he may obtain. Acts which

are illegal cannot ripen into a custom recognized in

law. In the case at bar the custom sought to be proved

was one by which the agent made no profit at the ex-

pense of his principal, and which contravened no prin-

ciple of the law of agency. Such a custom is not con-

trary to any rule or principle of law, and an act malum

in se or malum prohibitum does not fall within the

custom. If plaintiff in error had obtained any advan-

tage over defendant in error in the transaction, he could

not successfully plead that he was justified by the cus-

tom, for such an act would be without the custom. A
custom is not illegal because it may present opportunity

for fraud, although it would be illegal if it attempted

to sanction fraud, or any other act contrary to law.

The custom sought to be proved in this case was one

that was brought into being by the necessities of the

mining brokerage business. It conflicts with no rule of

law, and is not unreasonable. The agent makes no

profit through the custom and the principal loses noth-

ing. It does not vary or alter the terms of a contract,

because it can be read into the contract without making

the same contradictory or absurd.



II

For the foregoing reasons we submit that the court

should have admitted evidence of the existence of the

custom pleaded by plaintiff in error, and should also

have permitted the introduction of any evidence which

tended to show on the part of defendant in error either

actual or implied knowledge of it.

Respectfully,

W. V. RiNEHART, Jr.,

Ballinger, Ronald & Battle,

Attorneys for Plaintiff in Error.

J. J. Kennedy,

Of Counsel.
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STATEMENT OF OASE.

This is a case not only free from complication in its

facts, but also, it is believed, one that will be found, on

examination, to involve exceedingly elementary proposi-

tions of law. It is an action brought by Mr. Lyng, the de-

fendant in error, against Mr. Chilberg, plaintiff in error,

to recover certain sums of money received by the latter

while acting as the agent of defendant in error in selling,



at Seattle, Washington, certain mining properties situated

in Alaska.

As preliminary to the argument, it will be unnecessary

to examine the pleadings in detail, or to do more than

state the essential facts brought out in evidence. For,

although many errors were assigned, yet plaintiff in

error now urges only those that bear upon the various

rulings of the trial court in excluding testimony offered

to show an alleged usage and custom among mining

brokers in Seattle. The nimierous other specifications of

error set forth in the brief of plaintiff in error are mere

restatements of matter appearing in the record and not

being argued, are, we take it, to be deemed waived.

Upon the trial the evidence showed that in January,

1900, defendant in error was in Seattle and there met

plaintiff in error for the first time. There was then some

preliminary discussion to the effect that perhaps the

latter might be able to sell the claims in question. Mr.

Lyng shortly thereafter returned to San Francisco, where

he was residing, and all further transactions between the

parties took place by correspondence.

(Trans, pp. 28-29, 47.)

During a considerable period of time after Mr. Lyng's

departure from Seattle there were no dealings, until on

April 25, 1900, Chilberg submitted by letter a query as

to whether Lyng would ''lease and bond" these claims

to one King ''until September 15th, $2,000 down, $8,000

" working capital" (Trans, pp. 29, 47). In reply, Lyng

wrote on April 30, 1900, "Regarding the offer through

'
' Mr. King will say that we will take $2,000 cash on each



*' claim, and balance of $23,000 and $28,000 respectively by
'

' Sept. 15th. * * * If you can bring this deal through

^' let me know and will give you 5 per cent com. " (Trans,

pp. 31, 48.) Nothing ever came of this offer. (Trans,

pp. 48, 62.)

In the meantime, however, Mr. Chilberg was making

some arrangement relative to the sale of these claims with

one J. E. Chilberg, who transpires to have been his

cousin (Trans, p. 67) ; and in a very short time a pur-

chaser was procured who, instead of $4,000, offered $7,500

cash down for the two claims. (Trans, pp. 46, 68.)

Thereupon and on May 4, 1900, Mr. Chilberg, the

plaintiff in error, telegraphed to Mr. Lyng as follows

:

" Can place four and five below Discovery on Anvil

**
a<s per your letter of April thirtieth within five days."

Lyng's letter of April 30, it will be remembered, called

for $4,000 cash down on the two claims. It seems plain,

therefore, that when counsel say (Brief of Plaintiff in

Error, p. 16)

:

" There is no element of fraud or concealment claimed

*' or shown as between principal and agent in this case",

they either misconceive the facts here or are at fault in

their understanding of the relation of an agent to his

principal.

In reply to that telegram of May 4th, Mr. Lyng on May

5th wrote:

" Kindly have the agreement drawn according to the

'' terms of my letter of April 30th, viz.: 2,000 cash now
'^ on each claim and balance of $28,000 for No. 4 and



" $23,000 for No. 5, not later thaii Sept. 15th, 1900 * *

i< * AVhen you receive the monej^ take out your com."

(Trans, pp. 32, 49.)

During the next few days thereafter there was a rapid

exchange of telegrams between the pai-ties hereto, all of

which, however, had reference to details and matters not

affecting the present controversy. (Trans, pp. 33-37,

50-52.)

On May 14, 1900, plaintiff in error wrote to Lyng as fol-

lows:

" I have to-day wired you through the Crocker-Wool-

worth National Bank $3,770.70, covering amount accru-

ing to you from sale of Nos. 4 and 5 Below on Anvil

Creek as consummated by me. You will note tlmt the

total cash consideration reads $7,500, $3,500 of this ims

a confidential commission to parties ivho brought the

trade about, and it is important that nothing be said

about it so it can reach Mr. Strout in Alaska or Mr.

Fleitmann in Neiv York.

" If it should become public it ivoidd probably spoil

the balance of the trade. As this sort of a scheme was

one on which I succeeded in raising the price to come

out of the ground $7,000 on each ciaim so I think you

should be very well pleased with the whole trade.
*

* * * I trust that you will observe the caution I have

requested as to the $3,500, as it would seriously harm

friends of mine, and be detrimental to your chance of

completing the deal.
'

'

(Trans, pp. 38-39, 52.)



Within a day or two after the sale Chilberg paid his

cousin $3,500 out of the money received by him from the

purchaser, claiming that it was so paid as brokerage.

(Trans, pp. 52, 69.)

It is this sum, less certain commissions, reducing the

total amount claimed to $2,887.50, that defendant in error

recovered in the trial Court.

ARGUMENT.

The only point for discussion is whether under the cir-

cumstances of this case, the Court below erred in exclud-

ing the testimony offered by plaintiff in error for the pur-

pose of showing an alleged local usage or custom in ac-

cordance with which, it is claimed, he acted in paying to

his cousin, J. E. Chilberg, the $3,500 aforesaid, as

brokerage for introducing a purchaser for the mining

property before mentioned.

THE QENERAL PRINCIPLES OF AGENCY APPLICABLE TO THIS

CASE,

There is no doctrine of law, it is submitted, more firmly

established than that the agent in conducting the business

of his principal is bound to exercise the utmost circum-

spection, and is held to the most rigid accountability. This

is no mere arbitrary rule. Not only in contemplation of

law, but also in point of fact the agent stands in the place

of his employer, acts for him, and in order that he may

intelligently act is entrusted with a knowledge of his em-

ployer 's purposes. It is, indeed, necessary that this should
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be so. It is necessary that in human affairs, one man

should be able to execute his will by the hand of another;

othei^dse business would be so limited in its operations

as to preclude progress, and the activities of society intol-

erably confined. It is upon such reasons that the continu-

ous policy of our law is based; a policy that seeks to en-

courage the broadest dealings by giving assurance to the

principal that the confidence and trust which he must of

necessity place in his agent, shall not with impunity be

abused.

The whole matter is well epitomized by Mecham on

Agency, Section 469, in a discussion peculiarly applicable

to the facts of this case

:

' * The well settled and salutary principle that a per-

son who undertakes to act for another shall not, in the

same matter, act for himself, '

' he says,
*

' results also

in the other rule, that all profits made and advantage

gained by the agent in the execution of the agency be-

long to the principal. And it matters not whether

such profit or advantage be the result of the perform-

amce or of the violation of the duty of the ageut. If

his duty be strictly performed, the resulting profit

accrues to the principal as the legitimate consequence

of the relation ; if profit accrues from his violation of

duty, that likewise belongs to the principal, not only

because the principal has to assume the responsibility

of the transaction, but also because the agent cannot

be permitted to derive advantage from his own de-

fault. It is only by rigid adherence to this rule that

all temptation can be removed from one acting in a

fiduciary capacity, to abuse his trust or seek his own
advantage in the position ivhich it affords him.

''It matters not how fair the conduct of the agent
may have been in the particular case, nor that the

principal would have been no better off if the agent
had strictly pursued his power, nor that the principal



was not in fact injured by the intervention of the

agent for his own benefit. The result is still the same.
If the agent dealing legitimately with the subject-

matter of his agency acquires a j^rofit, or if by depart-

ing from his instructions he obtains a better result

than would have been obtained by folloning them, the

principal may claim the advantage thus obtained,

even though the agent may have contributed his own
funds or responsibility in producing the result."

For the time being, let us leave out of the case any con-

sideration of custom. Let us suppose that plaintiff in

error had sold the properties in question at exactly the

minimum price fixed by Lyng. Under such circumstances

could it be maintained that plaintiff in error would be

permitted to retain out of the money received by him from

the sale, not only his own commission of five per cent, but

also a sum, however small, as the brokerage of another per-

son, whom defendant in error had not employed and con-

cerning whose employment the latter knew nothing and

had given no instructions ? Having undertaken to sell the

properties for a stated commission upon the price re-

ceived, the employment by plaintiff in error of any other

person would manifestly be for his own benefit and upon

his own responsibility. The person so employed would,

in fact, be the agent of the agent, and in no sense the agent

of the principal. In order more fully to assure himself of

the successful outcome of his undertaking, Chilberg might

indeed be justified in securing at his own expense, such aid

as he might see fit to obtain. But on the other hand, Lyng

would clearly be entitled to rely upon the understanding

that his only outlay would be the five per cent commission

contracted for.
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So, too, if acting entirely without aid plaintiff in error

had been able to obtain a higher price than the minimum

fixed by his principal, yet, because he was in the matter

merely representative of his principal, no title to the ex-

cess so obtained would have been acquired by him, but

such excess would immediately upon the receipt of it have

belonged to Lyng. By the most elementary principles of

agency, it cannot make any difference that the higher price

is obtained through the aid of one who is only the agent's

agent. Qui facit per alium facit per se; and if Chilberg,

acting alone, is liable to account for all moneys received by

him in the course of transacting the business of his prin-

cipal, he can be no less liable to account, where the money

is received by him through the instrumentality of the per-

son whom he alone has employed and whom he alone is

liable to remunerate. If it be a fact in this case that Chil-

berg actually made with his cousin the agreement he

claims to have made,—of course putting aside the alleged

custom for the moment—that agreement was one which

he was not authorized to make, and it consequently became

Chilberg 's duty to compensate his cousin out of his own

pocket and not out of the funds of his principal.

While upon this question of the duties of an agent, and

before passing to a consideration of the alleged custom,

we desire to advert once for all to the contention of coun-

sel that there is ''no fraud or concealment claimed or

'

' shown as between principal and agent in this case '

'. Con-

cealment there certainly was. If plaintiff in error had

been acting in good faith toward his employer, he might

have said and ought to have said :
" I can not handle those

"claims under the instinictions you have given me. But



''my cousin is well acquainted among people who are en-

*' gaged in buying mining properties, and will undertake

"to find a imrchaser on condition that I receive five per

'

' cent on the minimum price fixed by you, and that he re-

*
' ceive all he can get over and above such minimum price.

'

'

As said by Thesiger, L. J., in delivering the judgment of

the Court of Appeal in De Bussche vs. Alt, 8 L. R. Chanc.

Div. 286, 317, in passing upon a similar state of facts

:

''Full opportunity of taking this course, either

through the post or by means of the telegraph, was
open to the defendant; but instead of taking it, he

thought fit to conceal altogether from the plain-

tiff * * * ^l^g j.g^l nature of the transaction in

which he was engaged; and although he may have

acted without any fraudulent or improper motive, he

cannot reasonably be said to be free from blame, or to

have a right to complain of consequences which a

more due regard to his duty towards his principal

could easily have obviated."

Such a communication would, no doubt, have aroused

suspicion in the mind of defendant in error, and whether

he would have acceded to a proposition of that sort is a

matter of conjecture. At least it would have been open

to him to accept or reject it, and certainly such a couree on

Chilberg's part would have been far less subject to cen-

sure than the course actually followed by him.

But, as was said by the same learned Judge in De

Bussche vs. Alt, supra:

"In dealing with the case we have put aside one

topic which was discussed in the argument for the

appellant, but which is l^eside the real questions be-

tween the parties, namely, the righteousness or un-

righteousness of the transaction impugTied. The law

under which an agent is i:>revented from making a
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profit out of his employment by acting as a principal

instead of as an agent is wholly independent of con-

siderations of this kind, and it is most important in

the interests of commercial honesty in general that

the honesty of the agent concerned in the particular

transaction should not he inquired into as a question

upon uliich its validity depends, for by this strictness

the temptation to embark in what must cdicays be a

doubtful transaction is removed."

THE OTJSTOM OFFERED TO BE PROVED IS UNREASONABL.E.

That "it is the duty of agents to keep their principals

' * apprised of their doings, and to give them notice, within

'*a reasonable time, of all such facts and circumstances,

''as may be important to their interests" is too well set-

tled to admit of doubt.

Story on Agency, Sec. 208.

So where an agent is employed with authority to sell

property at a minimum price, and a higher price is otfered

and obtainable he would not be justified in withholding

from his principal a knowledge of this offer nor would he

be acting in that good faith the law requires, if to such an

offer he replied ''You need not pay so much. I have

authority to sell at a much lower figure.
'

' The principal

would not thus act if he were present, and it will not be

permitted the representative so to ignore the interests of

his employer.

But would not this be the result of such a custom as it

is sought to establish in this case? Acting in accordance

therewith the agent would almost invariably, as here, dis-

close the minimum price to third persons—a proceeding
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in itself adverse to his employer's interest—and by promis-

ing that any sum obtained over and beyond that minimum

should be paid to the person introducing a purchaser,

would effectually preclude the possibility of his principal 's

securing the benefit of any increased demand or rise in

value of the property offered for sale. A custom permit-

ting such results would, in the language of the Court in

Dodd vs. Farloiv, 11 Allen, 426, be

"liable to the grave objection that it is unreasonable,

and so contrary to the ordinary rules by which the

relation of principal and agent is regulated, that it

cannot be presumed to have been in contempla-

tion of a vendor in employing a broker to make
a sale. * * * Even if the usage was known to

the vendor, he would have a right to disregard it, and
to disavow a contract made in conformity to it. We
have very great doubt whether a usage can be re-

garded as reasonable which invests an agent with
power to bind his principal by a contract into which
the latter had not, by any word or act, either express

or implied, of his own, authorized the agent to enter. '

'

TH3S ALLEGED CUSTOM IS VOID AS AGAINST PUBLIC POLICY.

Let it be supposed that there grows to be an active de-

mand for properties of the sort entrusted to the agent for

sale, and that higher prices than usual are being offered.

The agent has some friend or relative, perhaps a cousin,

to whom he is under obligations which it is expedient to

discharge, or perhaps as a mere gracious act he would

like to put a '

' good thing '

' in the way of his friend or rela-

tive or cousin. True, the interests of his employer would

be subserved only by immediately informing him of the

state of the market, or in selling at the market price and
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deducting the commission contracted for; but—the law

recognizes the custom, surely there can be no harm in

benefiting a friend even at the expense of one's employer

when it is a "graft" recognized not only by custom, but

also by the law.

Take, too, a case which, as human nature goes, would

probably not be rare. The agent himself knows of a pros-

pective purchaser who is likely to offer, we shall say,

seventy-five hundred dollars instead of the four thousand

dollars cash down fixed as a minimum by the principal.

Under such circumstances if the agent is entirely honest

in his business affairs he will sell the property, remit to his

principal seventy-one hundred and twenty-five dollars, re-

taining as his commission, say five per cent, or three hun-

dred and seventy-five dollars. But to the less honorable

agent the custom comes as a great temptation. He figures

that he will get two hundred dollars as his commission on

the minimum price fixed. Why not keep his employer in

ignorance of this opportunity to realize the higher i^rice,

and himself obtain the advantage. He knows a friend, or a

relative, perhaps a cousin, whom he can trust, and who for

a hundred dollars is only too willing to pose as a man of

straw, go to the prospective buyer, make the proposition,

introduce him to the agent—and it is finished. In such a

case instead of the paltry sum of three hundred and sev-

enty-five dollars for maintaining business honor, the agent

gains thirty-six hundred dollars merely by taking advant-

age of a custom.

In Dai^ vs. Holmes, 103 Mass. 306,

*

' there was a general, well known usage among stock-

brokers in Boston, in filling orders for stock deliver-
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able at any time, at buyer's option, within a certain

period, with interest at a sum not exceeding a certain

price, to buy the stock for cash * * * an(j to turn

the same * * or carry it till the maturity of the

contract, and to charge therefor a brokerage, in addi-

tion to the usual commissions for buying, as compen-
sation for the risk of such carrying. '

'

Now it is submitted that that is a very innocuous usage

as compared with the one contended for at bar. Yet the

Court held that there were many forcible objections to its

validity

;

'

' but a conclusive one is, that it is against sound pol-

ic3^ and good morals. It authorizes the broker, in his

discretion, to disregard his instructions, and, instead

of acting solely in the interest of his principal, to

speculate upon the transaction for his own benefit. It

creates in the agent an interest adverse to his prin-

cipal, and is inconsistent with his duty and the obli-

gations which the law imposes upon him when he en-

ters into the contract of agency."

The language of the Court in De Bussche vs. Alt, supra,

is a forcible statement of the judicial view of a custom

which permits such results.

*

' One matter alleged by the defendant, '

' said The-

siger, L. J., at page 317, "and actually supported by
evidence, although in argument admitted to be unten-

able, ought not to pass without notice and reprobation,

namely, an alleged custom or practice in the ports in

which the defendant trades, for an agent for sale with

a minimum limit himself to take at that limit, and at

his own option, the thing he is employed to sell. We
cannot hut express a hope that the Court will never

again hear of such a contention, or have before it such

evidence. The fact that there has been a notion en-

tertained by some commercial agents of the existence

of such a custom or practice may go far to explain
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how such a transaction as that complained of in this

suit came to be.

"

How well the custom alleged in the present case would

lend itself to intrigue and questionable practices is indi-

cated by the letter of plaintiff in error of May 14th, 1900

(Trans, pp. 38-39), mailed after the transaction had been

completed. * * You will note,
'

' it says, * * that the total cash

"consideration reads $7500, $3500 of this was a confiden-

"tial commission to parties who brought the trade about,

"and it is important that nothing be said about it so it can

"reach Mr. Strout in Alaska or Mr. Fleitmann in New

"York. * * As this sort of a scheme was one in which

"I succeeded in raising the price * * * j think you
*

' should be very well satisfied.
'

' whether or not there was

actual fraud in this case is immaterial. However that

may be, it is patent that the practice adopted by Chilberg,

would, if recognized, let down the bars to fraudulent un-

derstandings between the agent of the seller and the agent

of the purchaser, and it is not conceived that this Court

will lend its favor to a custom, however well established,

the inevitable effect of which is to put a premium upon

business dishonor.
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THE ALLEGED CUSTOM IS IN CONTRAVENTION OF
ESTABLISHED RULES OF LAW.

We do not think it necessary to dwell upon this point

further than to call the Court's attention to the case of

Geyser-Marion Gold Mining Co. vs. Stark, 106 Fed. 558,

and what is there held by the Court.

'

' There is no evidence, " it is said at page 564, '

' that

this custom was known to tlie appellee, who was a

resident of the City of St. Louis. But there is another

and a conclusive reason why it cannot deprive the

appellee of his property in this case. It changes the

nature—the essence—of the relation of trustee and
cestui que trust. It gives to the trustee a power which
that relation, and the obligations which condition it,

deny, and for that reason it cannot obtain to destroy

or change the legal rights of the parties. A local cus-

tom which relates simply to the mode of performance

of a contract or to its interpretation, if established and
known to the parties may be enforced. But one that

makes a substantial change in the rights and relations

of the parties, and ivhich violate a settled rule of law,

hinds no one ivho does not knoiv and assent to it.
"

See also the cases there cited.

It is not claimed by plaintiif in error that his principal

knew of the existence of the custom or usage which it is

sought to establish.

It has been heretofore made sufficiently plain that the

custom in the case at bar would have precisely the same

etfect as that considered in Geyser-Marion Gold Min. Co.

vs. Stark, supra.
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See also

:

Hopper vs. Sage, 8 Am. St. Rep. 771

;

Smith vs. Cleivs, 11 Am. St. Rep. 627

;

Jackson vs. Bank, 36 Am. St. Rep. 81

;

Baltimore Baseball Club vs. Pickett, 44 Am. St.

Rep. 304;

Cohimhiis, etc., Coal Co. vs. Tucker, 29 Am. St.

Rep. 528.

THE CUSTOM OFFERED TO BE PROVED IS INADMISSIBLE AS
ATTEMPTING TO VARY THE TERMS OF AN EXPRESS
CONTRACT.

As the Court is already aware, the contract of agency in

this case was entered into entirely through the medium of

correspondence. There is in its terms no ambiguity. The

intention of Lyng to make himself liable for the payment

of a commission of five per cent and only five per cent

upon the amount received from the sale of these claims is

manifest. There is no room for construction or explana-

tion ; and it is the established law that evidence of custom

is admissible only for the purpose of arriving at the intent

of parties to a contract in respect to matters left in doubt,

and never to vary terms that are expressed or implied in

the contract itself.

Thompson vs. Biggs, 5 Wall, 663

;

Schooner Reeside, 2 Sumner, 567

;

Crook vs. Tensas Basin Levee Dist., 25 S. 88

;

Keller vs. Meyer, 74 Mo. App. 318

;

Davis vs. Neiv York Steam Co., 54 N. Y. S. 78

;

Jefferson vs. Burhans, 85 F. 949

;

Hearn vs. New England Mut. Marine Ins. Co., Fed.

Cases, No. 6301.
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THERE WAS NO FOUNDATION LAID FOR INTRODUCING
EVIDENCE OF CUSTOM.

In none of the offers to show custom made previous to

or after the offer indicated in specification of error XII,

was there any attempt to lay a foundation by showing

that defendant in error had knowledge of this usage. At

that point, however, the Court said

:

" I would inquire just at this stage, Mr. Rinehart, do

*' you intend to show knowledge, or impute knowledge

'' to Mr. Lyng—express knowledge. Knowledge of this

'* usage, if there be such usage?"

Mr. Rinehart: *'To be fair with the court, I cannot

'' promise to prove express knowledge—Mr. Lyng hav-

'' ing testified that he did not know of such a usage

—

" but I think I can show facts which will charge him

" with knowledge, and would justify the jury in believ-

" ing he did have knowledge, and that he dealt with that

*' knowledge in view" (Trans, p. 631).

It is submitted that counsel was clearly offering to

prove knowledge of the custom by proving the custom

itself.

Evidence of such a custom is, however, not admissible

unless knowledge of it be first shown. The foundation

is precedent to the superstructure. And inasmuch as it

was admitted that the foundation could not be laid the

trial Court did right in sustaining plaintiff's objections

to this line of testimony.
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As held by the Supreme Court in Chatemigay Ore S
Iron Co. vs. Blake, 12 Sup. Ct. 731, 733

:

"This testimony was objected to and the ruling of

the court was stated in these words :
' I do not think

it is admissible, unless you propose to show that local

custom was known to both contracting parties.' Evi-

dently the court understood that a local and not a

general custom was sought to be proved. * * *

// it was suck local usage, the court icas right in hold-

ing th-at it could not affect the meaning of the terms

used in the contract unless known to both parties; if

a custom prevailing generally, there may be a pre-

sumption of knowledge, and the testimony might
have been competent without anything directly bring-

ing home knowledge of it to the plaintiif."

As held also by Mr. Justice Brown in Isaksson vs. Wil-

liams, 26 F. 642

:

"If a usage is general, both parties are presumed
to know it, and to contract in reference to it. If it

is special, and confined to a particular business, or

has reference to a particular port only, there is no

such presumption, and it is manifest that it would

be unjust to admit it in order to restrict the natural

meaning of a written contract, except upon proof

that both parties were aware of the particular usage

and intended to be governed by it."

In Great Western Elevator Co. vs. White, 118 F. 406,

the facts were these:

"At the trial the court * * * rejected an offer

of proof by which it was sought to show the extent

of this power of issuing drafts by local agents un-

der the custom or usage of elevator companies gen-

erally doing business in North Dakota and other

Northwestern states. * * * xhe evidence offered

by the plaintiff to show that by custom or usage the

authoritv of the agent was limited to issuino: drafts
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for currency at the time the currency was paid to

him was, we think, properly excluded. No proi:)er

foundation had been laid for the introduction of such

evidence. Knoniedge of the custom sought to be

proved, being peculiar to a particular business, viust

be first brought home to the party sought to be

charged, where, as in this case, the party to be charged

was engaged in a separate and distinct line of busi-

ness. Whatever may be the rule as to presumj^tive

notice of a custom or usage in the case of parties

engaged in the same business, clearly no such pre-

sumption can be indulged in where the part\" to be

charged is engaged in a separate line of business."

And in Blaliemore vs. Heyman, 6 Fed. 581, the Court

said:

"The plaintiffs have failed to prove defendant's

knowledge of these rales and regulations, or that he

agreed to be bound by them in his dealings with

plaintiffs, or that the contract between plaintiffs and
defendant was to he controlled or governed by them.
* * * The laws, rules, and regulations which gov-

ern the members of the Xew York Cotton Exchange
can have no effect upon defendant's legal rights, as

he did not know of or acquiesce in them."

Even if plaintiff in error had distinctly promised that

he would subsequently show directly that Lyng had

knowledge of the usage, still, in view of the fact that

this was claimed to be a usage of a particular business

in a particular locality, and that it appeared that defend-

ant in error was neither engaged in that business nor a

resident of that locality, and had already testitied that

he knew nothing of the custom, it would have been, we

submit, a proper exercise of discretion for the trial Court

to say, ''Under such circumstances I shall not accept
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" counsel's promise that he will prove knowledge later

" on. He must prove that knowledge first. Otherwise 1

'' shall exclude all evidence of custom."

The cases cited in the brief of appellant in error have

been examined with considerable care. Most of them

are cases which we commend to the Court as sustaining

fully the principles for which we have herein contended.

Others are not in point. There are, however, some few

that apply the well known principle of law that where

one carries on a course of dealings in a particular mar-

ket, whether by himself or his agent, he is presumed to

know the usages of that market. The cases cited to that

point by counsel are all within the rule. Invariably there

had been a course of dealing, in some cases extending over

a period of years. We are not aware that the rule has

ever been applied to the case of a single transaction.

On the contraiy, certain of the federal cases cited by

us do not give even passing mention to the rule, although

if applicable to single transactions it would have been in

point. See particularly Geyser-Marion Gold Min. Co. vs.

Stark and Blakemore vs. Heymam, supra.

Apart from the question of custom in this case, there

was no conflict. If, then, the Court was right in its rul-

ings, there was no evidence to go to the juiy. From

whatever point of view this case is examined, whether

that no foundation was laid for the evidence of custom,

or that if proved the custom would be unreasonable or

against public policy or in contravention of well estab-

lished rales of law or in opposition to the express terms
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of the contract between these parties—upon any of these

grounds it is submitted that the judgment herein should

be affirmed.

Inasmuch, also, as it appears from the record that

the writ of error sued in this case delays the proceed-

ings upon the judgment below, is without merit, and was

apparently merely for delay, it is respectfully urged that,

in accordance with subdivision 2 of Kule 30 of this Court,

ten per cent damages be included in the amount of the

judgment in addition to interest.

Page, McCutchen & Knight,

Attorneys for Defendant in Error.
















